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SOAH DOCKET NO. 582-22-1885 
TCEQ DOCKET NO. 2021-1216-MWD 
 
APPLICATION BY STEPHEN SELINGER 
FOR NEW TEXAS POLLUTANT DISCHARGE 
ELIMINATION SYSTEM PERMIT WQ1593201 
 
APPLICANT STEPHEN SELINGER’S BRIEF AND EXCEPTIONS 
RESPONDING TO PROPOSAL FOR DECISION 
 
I.  INTRODUCTION 
 
     The Applicant does not object to the sections of the Proposal for Decision regarding 
the issues of regionalization, water quality, or licensing.  The Applicant does object to 
the Proposal for Decision’s treatment of the land ownership issue and will confine this 
brief to that issue. 
  
II.  FINDING OF FACT 59 (THAT SELINGER IS NOT THE OWNER OF THE 
PROPOSED FACILITY) IS DEMONSTRABLY FALSE AND SHOULD BE 
CHANGED 
 
      Despite the fact that ALL of the evidence shows that Selinger is the record owner of 
the property as of late December 2022, the Proposal finds that Selinger is not the owner.  
The Proposal ignores the following: 
 
1)  Protestants’ own witness testified that Selinger is the owner of the property.  The 
Proposal simply ignores this inconvenient fact.  As pointed out in Selinger’s Closing 
Argument (page 3), Protestant’s witness Tim Osting stated that as of the end of 
December 2022, Selinger was the land owner (page 28 line 24 to page 29, line 6 of 
attached transcript.) 
 
Apparently, the ALJ was  not paying attention at the hearing, did not read the transcript, 
and did not read Selinger’s Closing Argument.  For the Proposal (page 38) states: 
 
“At the hearing, Protestants’ witness Mr. Osting discussed the land ownership issue as 
did the ED’s witness Mr. Rahim.  Selinger had an opportunity to cross-examine both 
witnesses on that issue during the hearing.  Because Selinger had multiple opportunities 
to present evidence and cross-examine witnesses to develop his case supporting issuance 
of the Draft Permit, he was not denied the opportunity to respond to Protestants’ case.” 
 
As quoted above, Selinger did in fact cross-examine Osting, who did in fact admit that 
Selinger owned the property.  Yet this crucial fact is ignored by the ALJ who implies that 
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Selinger passed on any cross examination of Osting.  The  Proposal for Decision should 
be changed to state that during Selinger’s cross examination of Osting, Osting admitted 
that Selinger in fact owned the property as of the end of December 2022. 
 
      And contrary to the ALJ’s statement that Selinger had “multiple opportunities to 
present evidence” (page 38), Selinger had ZERO opportunities to present evidence as 
the ALJ repeatedly declined to let him testify through out the Hearing.  There is also 
ZERO evidence supporting the Proposal’s bald assertion that Selinger had “multiple 
opportunities to present evidence” and the Proposal does not even try to cite any 
evidence for this assertion.  In fact, all of the evidence, as discussed below, shows that 
Selinger had no opportunity to present evidence by testifying himself. 
 
 
2)  The Proposal mistakenly claims that Selinger did not prefile exhibits relating to land 
ownership.  “However, Selinger was given the opportunity to prefile exhibits concerning 
the issue of land ownership by January 10, 2023, and he failed to do so. (fn 104)”  (page 
37 of Proposal.) 
 
     Contrary to this false statement, Selinger twice filed exhibits concerning land 
ownership prior to January 10.  On  December 12, 2022 he filed an affidavit stating he 
now owned the property as exhibit A and filed exhibit B as the deed showing he owned 
the property.  On December 19, in his opposition to Protestants’ motion for summary 
disposition, Selinger filed exhibit 2 as a declaration stating he owned the property, and 
filed exhibit 4 as the deed showing he owned the property. 
 
    The exhibits filed on December 19 were previously attached to Selinger’s closing 
argument.  To make it easy for the ALJ, and to see that they might actually be read this 
time, they are again attached to this filing as Exhibit 1. 
 
     The ALJ should take note of the definition of “pre” in the Merriam-Webster 
dictionary: 
 
Pre:  “earlier than, prior to, before” 
 
There is no doubt that Selinger filed the Exhibit of the Deed as the ALJ admits it was 
filed as an exhibit in the Opposition to the Motion for Summary Judgment in footnote 
102.  There is no doubt that it was filed on December 19, 2022 as the filing stamp shows 
this.  There is no doubt that December 19, 2022 comes before, ie, pre January 10, 2023, 
the deadline for prefiling.  Thus there is no doubt that Selinger prefiled the Deed before 
the January 10 deadline.  Yet the ALJ in her Proposal continues to endorse the utter 
falsehood that Selinger never prefiled the Deed in a timely manner.   
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In footnote 102, the ALJ states; 
 
“For support, he [Selinger] cites to his own unsworn declaration, which he attached as 
an exhibit to his response to Protestatnts’ motion for summary judgment but did not 
prefile, include on an exhibit list, or offer into evidence during the hearing on the merits.  
Accordingly, Selinger’s unsworn declaration is not part of the evidentiary record in this 
case and will not be further discussed.” 
 
(As an aside, it should be noted that Selinger’s unsworn declaration is signed under 
penalty of perjury and per Texas Civil Practice and Remedies Code 132.001, it may be 
used in lieu of a written sworn declaration.) 
 
In admitting the undeniable fact that Selinger responded to Protestants’ motion for 
summary judgment, the ALJ must admit that Selinger filed the Deed, as the Deed was 
attached to the Applicant’s response, and emphasized in the response.  And as the Deed 
was filed on December 19, 2022, the ALJ must admit that the Deed was prefiled before 
the deadline of January 23, 2023. 
 
     While it is technically true Selinger did not file the unsworn declaration on an Exhibit 
list, it is false that  Selinger did not include the Deed on an exhibit list, as the footnote 
102 suggests.    Exhibit 2 to this brief is the filing list of witnesses and Exhibits Selinger 
filed on January 17, 2022—which is 1 day before the deadline of January 18.   Exhibit 6 
on that list is the Warranty Deed from Poetry Road LLC to Stephen Selinger dated 
December 7, 2022 (9 pages.)  The 9 pages showing the Recorded Deed were attached to 
the exhibit list.  Selinger did not enter the actual unsworn declaration  on the Exhibit List 
as he was to testify about the contents of the declaration at the hearing—where he would 
be subject to cross examination.  But he did enter the contents of the declaration, ie the 
Deed, onto the Exhibit List and was prepared to testify about it until the ALJ prevented 
this. 
 
The ALJ makes a rather  misleading claim in stating the Selinger did not offer the 
unsworn declaration into evidence.  While it is technically true that Selinger did not 
offer the unsworn declaration itself into evidence, what he did offer into evidence was 
the contents of the affidavit, ie, the Deed showing Selinger owned the property.  Exhibit 
3 to this brief is the Hearing transcript.  Pages 98 and 99 of the Hearing transcript reflect 
Selinger making an offer of proof that he would testify that the Deed showed he owned 
the property after December 7, 2022.  It is rather ludicrous for the Proposal to state that 
the unsworn declaration should not be considered because it was not offered into 
evidence as the content of the unsworn declaration was offered into evidence but the 
ALJ did not allow it into evidence. 
 
3) The ALJ violated her own ruling dated December 13, 2022.  Such ruling stated: 
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 “The parties may prefile exhibits related to land ownership by January 10, 2023 and 
may present live testimony on the issue at the hearing on the merits.” (emphasis 
added) 
 
Yet the ALJ refused to let Selinger testify at the hearing on the issue of land ownership.  
This order allowing live testimony on the land ownership issue was not conditioned on a 
witness having prefiled testimony or exhibits.  Independently of the bogus rationale to 
keep Selinger from testifying for not having prefiled testimony (see below for a 
discussion of this), or for not having prefiled exhibits, the December 13 order allows live 
testimony on land ownership and the ALJ violated her own order in not allowing 
Selinger to testify, and Selinger was timely listed as a witness to testify as shown in 
Exhibit 2. 
 
 At the end of the Protestants’ case, they rested and the Judge conveniently instructed the 
Court reporter to go off the record.    
 
Page 40 line 7  Ms. Rogers:  We rest our case. 
 
Judge Davis:  Thank you.  All right.  We can now proceed to the Applicant’s case.  We 
have—let’s go off the record for a minute.” 
 
      During this off the record “time out” called by the ALJ, , Selinger stated that he 
would testify.  But the Judge stated she would not allow this because Selinger did not 
pre-file any testimony.  Although Selinger was timely listed as a witness to testify on the 
date to list exhibits and witnesses filed January 17, 2023, and attached as exhibit 2 to 
this brief,  the judge still refused to let him testify.  The ALJ’s order for prefiled 
testimony of September 26, 2022 listed a date for prefiled testimony to be filed but 
contained no statement or notice that only witnesses who had prefiled testimony would 
be allowed to testify.   
 
      By instructing the Court reporter to go off the record, the ALJ conveniently 
prevented any transcription of her refusal to allow Selinger to testify.  But the ALJ’s 
refusal to allow Selinger to testify is readily inferred from the fact that Selinger was on 
the witness list to testify (Exhibit 2) , the ALJ’s refusal to allow any rebuttal testimony 
(page 94 of attached transcript) , and the offer of proof at the end of the hearing where 
Selinger testified as to the exhibits that the ALJ prevented him from entering into 
evidence. (pages 98, 99 of transcript) 
 
     TAC 155.429 (c)(1)(A) states that the judge may require the direct testimony of 
witnesses to be called at the hearing to be filed in writing prior to the hearing.  But as 
noted in Applicant’s closing brief, the ALJ’s prefiling order of September 26, 2022 
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contained no such requirement that any witness must prefile their own direct testimony 
to be able to testify.  All the notice gave was a deadline for prefiling testimony but stated 
no requirement that in order to testify, a witness must have prefiled testimony.  Thus the 
TAC gave the ALJ no basis to exclude Selinger’s direct testimony for not having 
prefiled his direct testimony. 
 
     Moreover, there is absolutely no permission for a judge to exclude rebuttal testimony 
contained in TAC 155.429(c)(1)(A).  The TAC only discusses prefiling with respect to 
direct testimony yet the ALJ mistakenly used the excuse of  lack of prefiling to also rule 
out any rebuttal testimony. 
 
      Independently of the first mistake by the ALJ in refusing to allow Selinger to testify 
on direct testimony  if he had not prefiled (when her prefiling order never stated a 
witness would be excluded if they had not prefiled),  the ALJ compounded her mistake 
by violating her own order of December 10 in not allowing Selinger to testify on the 
issue of land ownership.  The ALJ order of December 10 imposed no requirement that to 
testify a witness must have prefiled testimony on the matter to be able to testify.  Such 
an order would have made no sense as the prefiling deadline was several weeks before 
the ALJ even added land ownership as an issue on December 10.  Yet the ALJ still went 
ahead and violated her own order of December 10 by refusing to allow Selinger to 
testify on the issue of land ownership—even though Selinger was on the witness list. 
 
      Selinger made an offer of proof at the end of the hearing about the exhibits (the deed 
and other excluded exhibits) he would have testified regarding, ie, that the deed showed 
Selinger owned the property, and that equitable ownership is a common term to describe 
the owner of a party in contract to purchase a piece of property, and that Selinger was in 
contract to purchase the property.  (pages 98,99 transcript)    
 
      The Proposal (page 46) claims that Selinger made a “late argument in his closing 
brief based on equitable ownership” but that Selinger failed to present necessary 
evidence to address this claim.  The Proposal is mistaken in this regard as well: 
 
     First, the argument regarding equitable ownership was not brought up late in the 
closing argument but was rather raised immediately  by Selinger in response to the 
Motion to add land ownership as an issue in the December 12 filing of Selinger—only 7 
days after the issue was raised in the December 5 filing of the Executive Director). 
Selinger pointed out that he was in contract to buy the property and later attached the 
Deed showing he owned the property in the affidavit shown as Exhibit A and the Deed 
as Exhibit B. 
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     Second, the ALJ can hardly complain that sufficient evidence was not  presented 
when it was she herself who prohibited Selinger from testifying and offering such 
evidence.   
 
     Third, the ALJ’s remarks about Selinger providing “false information” (page 40 of 
Proposal for Decision)  regarding ownership depend entirely upon whether the 
ownership is equitable ownership or legal ownership. But  it was the ALJ herself who 
prevented evidence on this issue from being submitted—when she barred Selinger from 
testifying.  If “ownership” is understood as equitable ownership, then no false 
information was on the application as Selinger was in contract to buy the land, was the 
equitable owner at the time the application was filed, and possessed the property interest 
that TCEQ staff said is required. 
 
      The Proposal (page 37) states that TAC 305.43(c) is not applicable because Selinger 
did not present written evidence from the actual landowner that authorized Selinger to 
apply.  This argument of the ALJ is mistaken for three reasons.  First, once the Draft 
Permit has been issued, the burden of proof shifts to the Protestants and the Protestants 
would have had to show Selinger did not have such consent.  Second, the affidavit of 
Selinger in his filing of December 12, signed by Poetry Road LLC’s managing member 
Selinger, stated that Selinger did have such consent to apply.  Third, by improperly 
ruling that Selinger could not testify at the hearing, the ALJ prevented  evidence from 
being entered into the record that Selinger had the written consent of Poetry Road LLC 
and Waxahachie Creek Ranck LLC to submit the application. 
 
     The common theme in all the mistakes of the Proposal is that the  Proposal complains 
that there is not evidence when it was the mistaken rulings of the ALJ that kept the 
evidence from being accepted into the record in the first place. 
 
      Given this ALJ’s consistent ignoring of the Osting admission, and the other issues 
identified above, the ALJ has created at a minimum an appearance of bias or prejudice 
against the Applicant on this matter. 
 
III.  SELINGER’S DUE PROCESS RIGHTS WERE TRAMPLED UPON AT THE 
HEARING AND IN THE PROPOSAL FOR DECISION 
 
     The Proposal states that Selinger’s due process rights were not violated because: 
 
 “Selinger was given the opportunity to prefile exhibits concerning the issue of land 
ownership by January 10, 2023, and he failed to do so. Fn 104”  (page 37) 
 
“Selinger had an opportunity to cross-examine both witnesses on that issue during the 
hearing on the merits.  Because Selinger had multiple opportunities to present evidence 
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and cross-examine witnesses to develop his case supporting issuance of the Draft 
Permit, he was not denied his opportunity to respond to Protestants’ case”  (page 38) 
 
Contrary to this statement in the Proposal, Selinger’s due process and statutory rights 
were trampled upon by the following actions of the ALJ: 
 
1)  Selinger did prefile exhibits on both December 12 and December 19, accompanied 
by affidavits and the deed showing Selinger owned the property as of December 7, 2022. 
Yet the ALJ ignores these prefilings and falsely states that Selinger did not prefile any 
exhibits related to land ownership.  This brief supplies the ALJ with the definition of 
“pre” so hopefully this mistake in the Proposal will be corrected. 
 
2) Selinger did in fact cross-examine Protestants’ witness Osting who did in fact admit 
Selinger owned the land as of the end of December 2022.  This crucial admission by 
Protestants’ witness was quoted and highlighted by Selinger’s Closing Argument (page 
3).  Yet the Proposal intentionally omits this crucial admission.  It is ludicrous to submit 
that Selinger’s due process rights were upheld because he was allowed to cross-examine 
a witness when the crucial admission resulting from that cross-examination is ignored 
by the ALJ and her Proposal for Decision. 
 
3) The ALJ violated her own December 13, 2022 order.  Said order stated that the parties 
“may present live testimony on the issue at the hearing on the merits. Fn 1” 
 
Yet the ALJ prevented Selinger from testifying at the hearing on the land ownership 
issue.  It is  again ludicrous to state that Selinger’s due process rights were upheld when 
he was not given an opportunity to be heard on this crucial issue—with the ALJ 
contravening her own order.  And it will not suffice to state that Selinger was denied 
because he did not prefile his direct testimony.  The order adding land ownership as an 
issue and allowing testimony on the land ownership issue occurred weeks after the 
prefiling deadline, and no requirement to prefile testimony or exhibits was contained in 
the December 13, 2022 order allowing live testimony on the land ownership issue. 
 
4)  Selinger’s due process rights were violated when the ALJ violated TAC 155.429 
(c)(1)(A) by refusing to let Selinger testify on direct testimony for not having prefiled 
such testimony when her prefiling order contained no such requirement to prefile direct 
testimony to be able to testify. 
 
5) Selinger’s due process rights were violated when the ALJ mistakenly refused to allow 
Selinger to testify in rebuttal when there is no requirement to prefile testimony to testify 
as a rebuttal witness.  See page 94 of transcript where Selinger inquires about when 
rebuttal starts, and the ALJ says there is no rebuttal.  This is another clear violation of 
Selinger’s due process right to be heard. 
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6)  The ALJ violated Selinger’s due process right to be heard when she violated 30 TAC 
80.17 (c), which states that the applicant and the executive director may present 
additional evidence to support the draft permit if a party rebuts a presumption 
established under under Subsection (i-1).  In this case, Selinger  was denied a chance to 
present any additional evidence to support the draft permit after Protestants rebutted a 
presumption because he was never allowed to testify. 
 
7)  Selinger’s due process rights were violated by the ALJ’s refusal to take the judicial 
notice of the recorded deed showing the property in the name of Selinger as of 
December 7, 2022.  Judicial Notice Rule 201 (f) states that judicial notice “may be 
taken at any stage of the proceeding.” (emphasis added) and Rule 201 (d) states “a 
court shall  take judicial notice if requested by a party and supplied with the necessary 
information.” (emphasis added) 
 
     In her determined quest to suppress any reference to  the deed showing Selinger 
owned the land, the ALJ violated her mandatory duty to take judicial notice.  In the 
ALJ’s order denying the request for judicial notice, it mistakenly states that Selinger 
made a motion to reopen the record.  That is not the motion Selinger made.  His motion 
was for the Court to take judicial notice of the document showing the recorded deed.  
The Court violated its mandatory duty to take such judicial notice. 
 
     There are occasions where judges have discretion to decide whether evidence is 
admitted, eg, Tex. R. Evid. 403, where courts may exclude prejudicial evidence.  What 
happened in this Hearing is not such an occasion.  The ALJ’s repeated refusal to allow 
into evidence the Deed showing Selinger owned the property is not justified by 
appealing to the discretion judges have in other areas.  When Rule 201 (d) says the judge 
shall take judicial notice, the law does not leave it to the discretion of the judge about 
whether to take notice.  When 30 TAC 80.17 (c) states the Applicant may present 
additional evidence to support the draft permit after Protestants rebutted a presumption, 
it does not say Applicant may present additional evidence to support the draft permit 
only if the judges exercises her discretion to allow the Applicant to present additional 
evidence but rather straightforwardly give the Applicant the right to do say by saying the 
Applicant may present additional evidence.  And surely no one can argue that the ALJ 
should only follow her own orders in her sole discretion about whether to follow her 
orders—as when she refused to allow Selinger to testify when her order said live 
testimony would be taken on land ownership and Selinger was on the witness list. 
 
     In totality, these actions of the ALJ demonstrate a repeated, concerted effort to 
suppress the fact that Selinger owned the property after December 7, 2022.  In the 
suppression of such fact, and repeated denial for Selinger to testify on land ownership, 
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the ALJ repeatedly violated Selinger’s due process right to be heard, as well as the 
various statutory rights detailed above.   
 
      And when—despite the Herculean efforts of the ALJ to suppress the truth—the 
evidence comes forth from Protestants’ own witness Osting that Selinger owns the 
property as of late December 2022, the ALJ and her Proposal simply ignore the 
evidence. 
 
      In light of the suppression of such evidence of Selinger’s land ownership, the denial 
of Selinger’s right to testify, and the violation of Selinger’s constitutional and statutory 
due process right to be heard, the ALJ  has created at a minimum an appearance of bias 
or prejudice against Selinger. 
 
IV.  TRANSCRIPT COSTS 
 
     The invoice for the transcription costs is attached as Exhibit 3.  The Protestants 
comprise the three parties of Ellis County, Ennis, and Waxahachie.  The Protestants were 
unsuccessful on three of the four issues that were litigated and should ultimately be 
unsuccessful on the fourth issue of land ownership.  The Protestants should bear all of 
the costs of the transcript.  And at the least, the Protestants should bear 75% of the costs 
of the transcript.  Exhibit 5 shows the total cost of $1989.50 and that it was paid by 
Selinger.  Selinger should be reimbursed the entire amount, or at least 75% of the 
amount, or $1492.12 
 
V.  CONCLUSION 
 
     The Applicant does not object to the Proposal for Decision regarding the issues of 
regionalization, water quality, and licensing.   
   
     On the land ownership issue, the Applicant submits that the Hearing was a sham and 
a travesty.  A crucial witness (Selinger) was prevented from testifying on land 
ownership through a series of unlawful rulings that violated Selinger’s due process right 
to be heard. 
 
    And when cross examination showed that Selinger was in fact the property owner, the 
ALJ and her Proposal simply ignore this crucial fact despite it having been 
emphasized in Selinger’s Closing Argument.  The Proposal should revise Fact 59 to 
state that Selinger is the owner of the subject property, and state that the permit should 
be issued.  If Fact 59 is not revised, after the testimony of Osting has been emphasized 
in Selinger’s  Closing argument as well as in this brief, a disinterested party would 
conclude the Proposal is intentionally opposed to the true facts of land ownership 
coming out. 
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      What happened at the Hearing, and is reflected in this Proposal for Decision, was 
highly improper and irregular.  The ALJ should correct the Proposal on the land 
ownership issue.  If not, the Commission or District Court should correct it for her. 
 
 
Respectfully submitted, 
 
 
Stephen Selinger 
620 Truelove Trail, Southlake, TX 76092 
steve_selinger@yahoo.com 
817-421-0731 
 
CERTIFICATE OF SERVICE 
 
      I hereby certify by my signature below that on this       day of May, 2023, a true and 
correct copy of the above and foregoing documents was forwarded via e-mail or regular 
mail to the parties on the Service List. 
 
 
________________________________ 
Stephen Selinger 
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· · · · · · · · · ·                  P R O C E E D I N G S·1·

· · · · · · · ·              JUDGE DAVIS:··Okay.··This is SOAH Docket·2·

·582-221885, TCEQ Docket No. 2021-1442-MWD.··This is the·3·

·Application of Stephen Selinger for New Texas Pollutant·4·

·Discharge Elimination System Permit No. WQ0015932001.·5·

· · · · · · · ·              It is January 25th, 2023 at 9:02 A.M.··This·6·

·is a video conference hearing from the State Office of·7·

·Administrative Hearings.··My name is ALJ Amy Davis, and·8·

·with me is ALJ Rebecca Smith.·9·

· · · · · · · ·              We've discussed off the record to take this10·

·case -- take the cases out of order.··The Applicant will11·

·go first followed by the Protestants and then TCEQ.··At12·

·the start of each party's case, we will admit all13·

·unobjected to exhibits.··We can then take the rest of the14·

·exhibits that have objections individually with the15·

·witness.16·

· · · · · · · ·              It looks like we're going to have about17·

·seven witnesses in this case.··My plan is to take a break18·

·whenever our court reporter, Ms. Cox, requests it or if19·

·the witness requests it.··Usually I stop around 10:30 for20·

·about 15 minutes, break for lunch at noon for one hour,21·

·return at 1:00, and ALJ Smith will conduct the hearing22·

·until the first break, and then I'll be back until the23·

·end of the day.24·

· · · · · · · ·              At this time let's go ahead and start with25·
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·the Applicant's case.·1·

· · · · · · · ·              MR. SELINGER:··Charlie, are you with us?·2·

·Can you speak?·3·

· · · · · · · ·              JUDGE DAVIS:··It looks like he's unmuted.·4·

· · · · · · · ·              So Mr. Gillespie, are you there?·5·

· · · · · · · ·              And if he needs to dial in, I can take us·6·

·off the record and give him a minute to dial in if he·7·

·wants to just call by phone.·8·

· · · · · · · ·              MR. SELINGER:··Yeah, I can't figure --·9·

· · · · · · · ·              JUDGE DAVIS:··Oh.··Oh, that was10·

·Mr. Selinger.11·

· · · · · · · ·              I'm going to take us off the record for a12·

·minute.13·

· · · · · · · ·              MR. MARTINEZ:··Your Honor, if we can14·

·just -- quickly, for the record, I'm Eli Martinez on15·

·behalf of the Office of the Public Interest Counsel.16·

· · · · · · · ·              JUDGE DAVIS:··Okay.17·

· · · · · · · ·              (Recess 9:04 A.M. - 9:19 A.M.)18·

· · · · · · · ·              JUDGE DAVIS:··All right.··We are back on19·

·the record.··It's about 9:20 A.M.··We tried to get20·

·Applicant's witness with us.··They're having some21·

·technical difficulties, and so we have decided not to22·

·proceed with Protestants' case.··We have Ms. Rogers here23·

·representing Protestants.24·

· · · · · · · ·              And so, Ms. Rogers, go ahead.··You may25·
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·proceed.·1·

· · · · · · · ·              MS. ROGERS:··I'd like to call my first·2·

·witness, Mr. Ed Green.··So he's ready to be sworn in.·3·

· · · · · · · ·              JUDGE DAVIS:··Mr. Green, if you could raise·4·

·your right hand and state your full name for the record·5·

·so I can swear you in.·6·

· · · · · · · ·              THE WITNESS:··I'm Edward L. Green, Jr.·7·

· · · · · · · ·              JUDGE DAVIS:··Do you swear or affirm that·8·

·the testimony you're about to provide in this proceeding·9·

·is the truth, the whole, and nothing but the truth?10·

· · · · · · · ·              THE WITNESS:··I do.11·

· · · · · · · ·              JUDGE DAVIS:··Thank you.··You may proceed.12·

· · · · · · · · · ·                  EDWARD L. GREEN, JR.,13·

· ··   having been first duly sworn, testified as follows:14·

· · · · · · · · · ··                   DIRECT EXAMINATION15·

·QUESTIONS BY MS. ROGERS:16·

· · ·    Q.· ·Mr. Green, with whom are you employed?17·

· · ·    A.· ·I'm employed by the City of Ennis.18·

· · ·    Q.· ·Can you please identify what are marked as19·

·Protestants' Exhibits 1 through 4?20·

· · ·    A.· ·Yes, ma'am.··Exhibit 1 is my prefiled direct21·

·testimony.··Exhibit No. 2 is my resumé.··Exhibit No. 3 is22·

·a petition requesting water service and sanitary sewer23·

·service for Waxahachie, LLC -- or Waxahachie Creek, LLC.24·

· · · · · · · ·              THE REPORTER:··Oh, I apologize.··I'm sorry25·
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·to interrupt.··I'm having trouble hearing the witness.·1·

·He's very quiet I think because he's sitting back at the·2·

·end of the table.··Is there any way that he could sit·3·

·closer to the microphone?·4·

· · · · · · · ·              MS. ROGERS:··We can move the microphone·5·

·closer.··And he is soft-spoken; so I will -- I will nudge·6·

·him to talk louder.·7·

· · · · · · · ·              THE WITNESS:··And I will speak up.·8·

· · · · · · · ·              THE REPORTER:··Okay.··Thank you.·9·

· · · · · · · ·              Could you go back to Exhibit No. 3?10·

· · · · · · · ·              THE WITNESS:··Yes, ma'am.11·

· · ·    A.· ·Exhibit No. 3 is petition requesting water12·

·service and sanitary sewer service for Waxahachie Creek,13·

·LLC.··And Exhibit No. 4 is a March 29th, 2021 "Will14·

·Serve" letter from the City of Ennis for Ellis County15·

·Municipal Utility District FM 984.16·

· · ·    Q.· ·(BY MS. ROGERS) Did you prepare the testimony17·

·that was marked as Exhibit 1, Prefiled Testimony of Ed18·

·Green?19·

· · ·    A.· ·I did.20·

· · ·    Q.· ·And do you have any corrections or changes to21·

·your testimony?22·

· · ·    A.· ·I do not.23·

· · ·    Q.· ·And if I were to ask you those same questions24·

·today, would your answers be the same?25·
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· · ·    A.· ·They would be the same.·1·

· · · · · · · ·              MS. ROGERS:··I would like to admit·2·

·Protestants' Exhibits 1 through 4.·3·

· · · · · · · ·              JUDGE DAVIS:··Do we have any objections to·4·

·Protestants' Exhibits 1 through 4?·5·

· · · · · · · ·              Hearing none, I'm admitting Protestants'·6·

·Exhibits 1 through 4.·7·

· · · · · ··           (Protestants' Exhibit 1, Exhibit 2,·8·

· · · · · ··           Exhibit 3, and Exhibit 4 admitted.)·9·

· · · · · · · ·              MS. ROGERS:··And I will pass the witness.10·

· · · · · · · ·              JUDGE DAVIS:··All right.··Mr. Selinger, it11·

·is your turn to begin your cross-examination.12·

· · · · · · · · · ··                   CROSS-EXAMINATION13·

·QUESTIONS BY MR. STEPHEN SELINGER:14·

· · ·    Q.· ·Mr. Green, isn't it the case you never put in15·

·any numerical estimates of the difference in costs16·

·between the Applicant's proposed plan versus hooking up17·

·to the City sewer?18·

· · ·    A.· ·I'm sorry, could you restate that question?19·

· · · · · · · ·              MR. SELINGER:··Can you re-read it, Court20·

·Reporter, please.21·

· · · · · · · ··               (Off-the-record discussion.)22·

· · ·    Q.· ·(BY MR. SELINGER) Isn't it the case, Mr. Green,23·

·that in your prefiled testimony, you had no numerical24·

·estimates of the difference in cost between the Applicant25·
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·installing his own system versus connecting to City·1·

·sewer?·2·

· · ·    A.· ·That is correct.·3·

· · ·    Q.· ·Okay.·4·

· · · · · · · ·              MR. SELINGER:··Nothing further, Your Honor.·5·

· · · · · · · ·              JUDGE DAVIS:··Okay.··I'm going to go ahead·6·

·and take up OPIC.·7·

· · · · · · · · · · ··                     CROSS-EXAMINATION·8·

·QUESTIONS BY MR. ELI MARTINEZ:·9·

· · ·    Q.· ·Yes, Mr. Green, just to kind of follow up on10·

·that question, did you develop any numbers after the11·

·fact?12·

· · ·    A.· ·We have some numbers that are not exactly what13·

·Mr. Selinger asked will be.14·

· · ·    Q.· ·How so?··Could you expand on that?15·

· · ·    A.· ·We've done some estimates to extend service to16·

·that area, but they included other areas.17·

· · ·    Q.· ·And have you reviewed the testimony of18·

·Mr. Gillespie?19·

· · ·    A.· ·I have not.20·

· · ·    Q.· ·Okay.··Do you have any -- any sense of what the21·

·final cost of connection to the system would be?22·

· · ·    A.· ·I have a sense, but it includes other areas.23·

· · ·    Q.· ·Okay.··So nothing that you could point to that24·

·would say specifically this would be the cost for this25·
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·particular project to connect it to the -- to your·1·

·system?·2·

· · ·    A.· ·One moment, please.·3·

· · · · · · · ·              Could you restate the question, sir?·4·

· · ·    Q.· ·I'm asking whether or not you specifically have·5·

·a dollar amount, even a ballpark figure, as to what it·6·

·would take this particular project to be tied into your·7·

·system?·8·

· · ·    A.· ·I know we've talked about around $6 million.·9·

·But that number depends on some other things happening.10·

· · ·    Q.· ·Okay.11·

· · · · · · · ·              MR. SELINGER:··Your Honor, I guess I have12·

·an objection.··He should have put this forth in his13·

·prefiled testimony --14·

· · · · · · · ·              JUDGE DAVIS:··Oh, Mr. -- Mr. --15·

· · · · · · · ·              MR. SELINGER:··-- and I don't know why --16·

· · · · · · · ·              JUDGE DAVIS:··Mr. Selinger, it is not your17·

·time to ask questions.18·

· · · · · · · ·              MR. SELINGER:··Oh, okay.19·

· · · · · · · ·              JUDGE DAVIS:··I'm going to ask you to stop20·

·your objecting and let Mr. Martinez finish.21·

· · ·    Q.· ·(BY MR. MARTINEZ) So Mr. Green, in your -- in22·

·your prefiled testimony you state that -- you discuss23·

·providing service and that it would -- it would require24·

·the extension of a wastewater line to the existing25·
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·collection system and expansion of two lift stations.·1·

· · · · · · · ·              Do you recall that part of your testimony?·2·

· · ·    A.· ·Yes.·3·

· · ·    Q.· ·Okay.··Now, is that specifically just for·4·

·this -- tying in this particular project, or does that·5·

·include the other -- the other issues that you were --·6·

·that you stated earlier?··You said that the ballpark·7·

·figure that he'd had included some other -- some other·8·

·efforts -- and I'm not certain whether or not the two·9·

·lift stations and the extension of the existing10·

·collection system is solely for this project or if it11·

·includes those other issues that you were referring to.12·

· · ·    A.· ·Okay.··So the answer is both.··We would have to13·

·extend the gravity line, and we would have to upgrade14·

·those stations for this development --15·

· · · · · · · ·              THE REPORTER:··"Upgrade the stations," I'm16·

·sorry, you said "upgrade the stations" --17·

· · · · · · · ·              THE WITNESS:··For this development, for the18·

·Selinger development.19·

· · · · · · · ·              THE REPORTER:··Okay.20·

· · ·    Q.· ·(BY MR. MARTINEZ) Okay.··And so would the entire21·

·cost of extending the lines and expanding the lift22·

·stations, would Mr. Selinger's development be required to23·

·fund all of that in order to get connected?24·

· · ·    A.· ·No.25·
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· · ·    Q.· ·So it would be -- it would be kind of -- there'd·1·

·be kind of a pro rata distribution of the cost between·2·

·what his development requires versus some of the other·3·

·projects that that would serve?·4·

· · ·    A.· ·I believe that would be a negotiated point.·5·

· · ·    Q.· ·Okay.··I think I understand more clearly now.·6·

·Thank you.·7·

· · · · · · · ·              MR. MARTINEZ:··No further questions.·8·

· · · · · · · ·              JUDGE DAVIS:··Okay.··Thank you.·9·

· · · · · · · ·              For the Executive Director.10·

· · · · · · · · · · ·                    CROSS-EXAMINATION11·

·QUESTIONS BY MS. AUBREY PAWELKA:12·

· · ·    Q.· ·Hello, Mr. Green.··My name is Aubrey Pawelka.13·

·I'm representing the Executive Director, and I have just14·

·a few questions for you.15·

· · · · · · · ·              Are you an expert in TCEQ rules?16·

· · ·    A.· ·No.17·

· · ·    Q.· ·How many TPDES permits have you reviewed?18·

· · ·    A.· ·I have reviewed two.19·

· · ·    Q.· ·Are you testifying that this draft permit20·

·violates any TCEQ rules?21·

· · · · · · · ·              MS. ROGERS:··Objection.··Testimony speaks22·

·for itself.··It's prefiled testimony.23·

· · · · · · · ·              JUDGE DAVIS:··I'm going to overrule --24·

·overrule.25·
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· · · · · · · ·              Go ahead and answer the question, please.·1·

· · ·    A.· ·No.·2·

· · · · · · · ·              MS. PAWELKA:··I pass the witness.·3·

· · · · · · · ·              JUDGE DAVIS:··Okay.··Ms. Rogers, your·4·

·redirect.·5·

· · · · · · · ·              MS. ROGERS:··I have no more redirect.·6·

· · · · · · · ·              JUDGE DAVIS:··Okay.··With that, do we have·7·

·your next witness?·8·

· · · · · · · ·              MS. ROGERS:··Yes.··I'll call Jeremy·9·

·Buechter.10·

· · · · · · · ·              MR. BUECHTER:··Buechter.11·

· · · · · · · ·              MS. ROGERS:··Buechter.12·

· · · · · · · ·              JUDGE DAVIS:··And let's go ahead and go off13·

·the record for a minute.14·

· · · · · · · ·              (Off-the-record discussion.)15·

· · · · · · · ·              JUDGE DAVIS:··All right.··We have16·

·Mr. Buechter ready.··Go ahead, Ms. Rogers.17·

· · · · · · · ·              MS. ROGERS:··He needs to be sworn in.18·

· · · · · · · ·              JUDGE DAVIS:··Yes.··Oh, I'm sorry.··I19·

·thought -- did you already -- go ahead and state your20·

·full name for the record.21·

· · · · · · · ·              THE WITNESS:··My name is Jeremy Paul22·

·Buechter.23·

· · · · · · · ·              JUDGE DAVIS:··And you've raised your right24·

·hand.25·
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· · · · · · · ·              Do you swear or affirm that the testimony·1·

·you're about to provide in this proceeding is the truth,·2·

·the whole truth, and nothing but the truth?·3·

· · · · · · · ·              THE WITNESS:··I do.·4·

· · · · · · · ·              JUDGE DAVIS:··Okay.··Go ahead, Ms. Rogers.·5·

· · · · · · · · ·                JEREMY PAUL BUECHTER, P.E.,·6·

· ··   having been first duly sworn, testified as follows:·7·

· · · · · · · · · · ·                    DIRECT EXAMINATION·8·

·QUESTIONS BY MS. EMILY ROGERS:·9·

· · ·    Q.· ·With whom are you employed?10·

· · ·    A.· ·Schaumberg & Polk, Incorporated, consulting11·

·engineers.12·

· · ·    Q.· ·Could you please identify what is marked as13·

·Protestants' Exhibits 5 and 6?14·

· · ·    A.· ·Exhibit 5 is my prefiled direct testimony.15·

·Exhibit 6 is my resumé.16·

· · ·    Q.· ·Did you prepare the testimony that is marked as17·

·Exhibit 5?18·

· · ·    A.· ·I did.19·

· · ·    Q.· ·Do you have any corrections or changes to your20·

·testimony?21·

· · ·    A.· ·I do not.22·

· · ·    Q.· ·And if I were to ask you those same questions23·

·today, would your answers be the same?24·

· · ·    A.· ·They would.25·
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· · · · · · · ·              MS. ROGERS:··With that, I ask that·1·

·Protestants' Exhibits 5 and 6 be admitted.·2·

· · · · · · · ·              JUDGE DAVIS:··Any objections to·3·

·Protestants' Exhibits 5 and 6?·4·

· · · · · · · ·              Hearing none, Protestants' Exhibits 5 and 6·5·

·are admitted.·6·

· · · · · · · · ·                (Protestants' Exhibit 5·7·

· · · · · · · · ··                 and Exhibit 6 admitted.)·8·

· · · · · · · ·              JUDGE DAVIS:··All right.··Mr. Selinger, you·9·

·may begin your cross.10·

· · · · · · · · · ··                   CROSS-EXAMINATION11·

·QUESTIONS BY MR. STEPHEN SELINGER:12·

· · ·    Q.· ·Mr. Buechter, isn't it the case that, in your13·

·prefiled testimony, there is no testimony regarding the14·

·difference in cost between the Applicant installing his15·

·own system versus hooking up to the City system?16·

· · ·    A.· ·That is correct.17·

· · · · · · · ·              MR. SELINGER:··Pass the witness, Your18·

·Honor.19·

· · · · · · · ·              JUDGE DAVIS:··Okay.··OPIC?20·

· · · · · · · · · · ·                    CROSS-EXAMINATION21·

·QUESTIONS BY MR. ELI MARTINEZ:22·

· · ·    Q.· ·Yes, sir.··You testified that Ennis has a23·

·regional wastewater system that is available to serve the24·

·proposed development.25·
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· · · · · · · ·              How close are the collection lines in --·1·

·from your analysis?·2·

· · ·    A.· ·They're about -- about two miles away.·3·

· · ·    Q.· ·Did you read the testimony of Mr. Gillespie?·4·

· · ·    A.· ·I did not.·5·

· · ·    Q.· ·Okay.··He stated -- he states that the nearest·6·

·collection lines are three miles way.··Is that -- do you·7·

·have any idea why there would be such a large disparity·8·

·in kind of the location of those lines?··Or if you can·9·

·bring any clarity to that --10·

· · ·    A.· ·I mean, they're -- they're about two miles in a11·

·direct cross entry line, and they're about 2.7 following12·

·the roadways.··So I think that's probably the cause of13·

·the disparity.14·

· · ·    Q.· ·Okay.··If you were to actually build out the15·

·lines, would they need to follow the roadways, or could16·

·you -- could you connect on (inaudible)?17·

· · ·    A.· ·It just depends.··You could connect them18·

·directly if you've got the appropriate easements.19·

· · ·    Q.· ·Okay.··And you also state that the wastewa --20·

·Ennis's wastewater facilities are -- have been built out21·

·adequately to meet the anticipated demand from the -- the22·

·proposed development.23·

· · · · · · · ·              What numbers are you basing that opinion on?24·

· · ·    A.· ·Well, I didn't say that they were built out to25·
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·handle this proposed flow.··Ennis has a continuing·1·

·Capital Improvements Plan to expand their wastewater·2·

·plant to deal with not just this development but many·3·

·proposed and future developments.··So, you know, building·4·

·the plan and expanding to keep up with development is·5·

·part of Ennis's general Capital Improvements budget.·6·

· · · · · · · ·              That number changes on a yearly basis and·7·

·really sometimes on a monthly basis.··But the structure·8·

·of the system at Ennis is to expand to meet demands based·9·

·on development.10·

· · ·    Q.· ·And if -- you know, based on kind of the11·

·build-out timeline of this development, would Ennis be12·

·able to serve the development as it's built out given its13·

·current financial construction and capabilities?14·

· · ·    A.· ·We have never, that I know of, received any15·

·information on phasing or build-out of this development;16·

·so I don't know the answer to that.··The general answer17·

·is that's what the City strives to do.··But it generally18·

·involves phasing, especially on a building of this size.19·

· · ·    Q.· ·Okay.··I think that answers my questions.··Thank20·

·you.21·

· · · · · · · ·              JUDGE DAVIS:··All right.··For the Executive22·

·Director?23·

· · · · · · · · · · ·                    CROSS-EXAMINATION24·

·QUESTIONS BY MS. AUBREY PAWELKA:25·
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· · ·    Q.· ·Good morning, Mr. Buechter.·1·

· · ·    A.· ·Good morning.·2·

· · ·    Q.· ·Are you an expert in TCEQ rules?·3·

· · ·    A.· ·Some sections of the rules, yes, I think so.·4·

· · ·    Q.· ·Can you identify any TCEQ rule that this draft·5·

·permit violates?·6·

· · ·    A.· ·I can simply refer to, I guess, the requests for·7·

·regionalization by available local facilities.··Just one·8·

·minute.·9·

· · · · · · · ·              So in my direct testimony, I refer to Texas10·

·Water Code 26.003, which is basically the policy to11·

·determine the development use of regional land area,12·

·area-wide waste collection, treatment, and disposal.··I13·

·would -- also Texas Water Code 26.0282, which directs14·

·TCEQ to implement the State law regional --15·

·regionalization policy into an individual permitting16·

·case.17·

· · · · · · · ·              So I think that, you know, the wastewater18·

·permit itself needs to be run past this standard19·

·before -- before it should be issued.20·

· · ·    Q.· ·Do you know how TCEQ staff calculated the21·

·average daily flow and peak flow for the proposed22·

·development?23·

· · ·    A.· ·I do not.24·

· · ·    Q.· ·Can you point to a TCEQ rule that requires that25·
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·an applicant must have experience owning a plant to·1·

·operate one?·2·

· · ·    A.· ·No.··I do not believe there is such a rule.·3·

· · ·    Q.· ·Can you point to a TCEQ rule or requirement that·4·

·says the applicant must identify the operator of the·5·

·proposed facility?·6·

· · ·    A.· ·I do not believe there is such a rule.·7·

· · · · · · · ·              MS. PAWELKA:··I pass the witness.·8·

· · · · · · · ·              JUDGE DAVIS:··Ms. Rogers, your redirect.·9·

· · · · · · · ·              MS. ROGERS:··Yes, I have just a little bit10·

·of short direct.··Okay.11·

· · · · · · · · · ··                   REDIRECT EXAMINATION12·

·QUESTIONS BY MS. EMILY ROGERS:13·

· · ·    Q.· ·You were asked if you have reviewed14·

·Mr. Gillespie's testimony.15·

· · · · · · · ·              Do you recall that question?16·

· · ·    A.· ·I do.17·

· · ·    Q.· ·Okay.··In Mr. Gillespie's testimony he has --18·

·it's Exhibit No. 4 to his testimony, and it is a19·

·spreadsheet that was prepared by your firm.20·

· · · · · · · ·              Do you recognize that spreadsheet?21·

· · ·    A.· ·I do.22·

· · ·    Q.· ·And that spreadsheet identifies a number --23·

· · · · · · · ·              Would you please describe that spreadsheet?24·

· · ·    A.· ·The spreadsheet is a preliminary estimate of the25·
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·total cost to serve the build-out development of the·1·

·Waxahachie Creek Ranch based on the preliminary layout·2·

·and the information we had at the time.·3·

· · ·    Q.· ·And what's the time of that?·4·

· · ·    A.· ·April 19th, 2021.·5·

· · ·    Q.· ·And does that document represent the total costs·6·

·that the Waxahachie Creek development would have to pay?·7·

· · ·    A.· ·No.·8·

· · ·    Q.· ·Tell me -- please describe what -- how this·9·

·total cost might be paid for.10·

· · ·    A.· ·The City of Ennis has multiple developers11·

·approaching them regularly, and we generally prepare12·

·overall cost estimates to give the City a big picture of13·

·the impact to the system and the total costs of bringing14·

·on a development such as this one.··That gives the City a15·

·scope to deal with at the front end with as much16·

·information as available.17·

· · · · · · · ·              So I can't speak to how this one would be18·

·directly handled, but the general process is that there19·

·are multiple -- multiple sources of funding to bring20·

·these developments in.··There are -- there are bids,21·

·there are tax increment refinance zones, there are22·

·City-paid portions of this, there are development-paid23·

·portions of it.··And the distribution of that is a24·

·negotiated process that I'm not typically part of.··But25·
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·that process is usually a negotiation that -- that is·1·

·agreed upon by all parties involved when the final·2·

·distribution of the cost is assembled.·3·

· · ·    Q.· ·And so this -- the number that's shown on·4·

·Exhibit 4, that $6 million number, it's your testimony·5·

·that that number is not the number that Ennis would·6·

·charge the developer?·7·

· · ·    A.· ·Based on past experience, that is not a number·8·

·that Ennis would charge a developer in a typical -- in·9·

·this typical process.10·

· · · · · · · ·              MS. ROGERS:··I don't have any further11·

·questions.12·

· · · · · · · ·              JUDGE DAVIS:··Thank you, Ms. Rogers.13·

· · · · · · · ·              MR. SELINGER:··Your Honor -- Your Honor --14·

· · · · · · · ·              JUDGE DAVIS:··Mr. Selinger, if you could15·

·please wait until she's done her redirect.16·

· · · · · · · ·              MR. SELINGER:··Oh, okay.17·

· · · · · · · ·              JUDGE DAVIS:··You now have an opportunity to18·

·recross.··I want to remind you that this recross is19·

·limited to the topics covered by Ms. Rogers in her last20·

·round of questions; so the scope is limited.··Should you21·

·ask a question that's outside of that scope, you may22·

·receive an objection.23·

· · · · · · · ·              So Mr. Selinger, you have an opportunity to24·

·recross this witness.25·
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· · · · · · · · · · ·                    CROSS-EXAMINATION·1·

·QUESTIONS BY MR. STEPHEN SELINGER:·2·

· · ·    Q.· ·Sir, isn't it the case that you do not know what·3·

·the City would charge or would not charge Mr. Selinger?·4·

· · ·    A.· ·That is correct.·5·

· · ·    Q.· ·Isn't it the case that the City has had over two·6·

·years, since a request for water and sewer services was·7·

·presented to them, to come up with figures about what·8·

·they would actually charge?·9·

· · ·    A.· ·I'm -- I'm not privy to that date.··But I10·

·don't -- I don't --11·

· · ·    Q.· ·Okay.12·

· · · · · · · ·              MR. SELINGER:··I pass the witness, Your13·

·Honor.14·

· · · · · · · ·              JUDGE DAVIS:··Okay.··Thank you,15·

·Mr. Selinger.16·

· · · · · · · ·              OPIC, did you have any recross questions?17·

· · · · · · · ·              MR. MARTINEZ:··No.··I think Mr. Selinger18·

·asked the gist of my questions.19·

· · · · · · · ·              JUDGE DAVIS:··Okay.··And for the Executive20·

·Director?21·

· · · · · · · ·              MS. PAWELKA:··No further questions, Your22·

·Honor.23·

· · · · · · · ·              JUDGE DAVIS:··Okay.··Ms. Rogers, a final24·

·redirect?25·
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· · · · · · · ·              MS. ROGERS:··I have no additional·1·

·questions.·2·

· · · · · · · ·              JUDGE DAVIS:··Okay.··Thank you.··Thank you·3·

·for your testimony today.·4·

· · · · · · · ·              Ms. Rogers, who is next?·5·

· · · · · · · ·              MS. ROGERS:··Mr. Tim Osting.·6·

· · · · · · · ·              JUDGE DAVIS:··All right.··And we will go off·7·

·the record for a minute.·8·

· · · · · · · ·              THE REPORTER:··Off the record.·9·

· · · · · · · ·              (Recess 9:42 A.M. - 9:43 A.M.)10·

· · · · · · · ·              JUDGE DAVIS:··All right.··We have11·

·Mr. Osting.12·

· · · · · · · ·              Mr. Osting, if you could state your name for13·

·the record and raise your right hand so I can swear you14·

·in.15·

· · · · · · · ·              THE WITNESS:··My name is Tim Osting.16·

· · · · · · · ·              JUDGE DAVIS:··And do you swear or affirm17·

·that the testimony you're about to provide in this18·

·proceeding is the truth, the whole truth, and nothing but19·

·the truth?20·

· · · · · · · ·              THE WITNESS:··I do.21·

· · · · · · · ·              JUDGE DAVIS:··All right.··Thank you.22·

· · · · · · · ·              Go ahead, Ms. Rogers.23·

· · · · · · · · · · · ·                      TIM OSTING,24·

· ··   having been first duly sworn, testified as follows:25·
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· · · · · · · · · ··                   DIRECT EXAMINATION·1·

·QUESTIONS BY MS. EMILY ROGERS:·2·

· · ·    Q.· ·Mr. Osting, with whom are you employed?·3·

· · ·    A.· ·Aqua Strategies, Incorporated.·4·

· · ·    Q.· ·Could you please identify what are marked as·5·

·Protestants' Exhibits 7 through 11.·6·

· · ·    A.· ·Yes.··Protestant Exhibit No. 7 is the Prefiled·7·

·Direct Testimony of Tim Osting.··Exhibit No. 8 is my·8·

·resumé.··Exhibit No. 9 is a protection zone map.··Exhibit·9·

·No. 10 is Waxahachie Creek Ranch, LLC's deed.··And10·

·Protestants' Exhibit No. 11 is Poetry Road, LLC's deed.11·

· · ·    Q.· ·Did you prepare the testimony that is marked as12·

·Protestant Exhibit No. 7?13·

· · ·    A.· ·I did.14·

· · ·    Q.· ·Okay.··And do you have any changes or15·

·corrections to your testimony?16·

· · ·    A.· ·I have two minor typographical changes.17·

· · ·    Q.· ·And can you please identify those by page and18·

·line number?19·

· · ·    A.· ·Yes.··On page 15, line 13, there's a T-O, and it20·

·should be changed to a D-O.··So instead of saying "It is21·

·clear that the model outputs to do not do," it should22·

·say, "It is fair that the model outputs do not do that."23·

· · ·    Q.· ·And do you have any other changes?24·

· · ·    A.· ·Just one other.··On page 17, Line No. 5, it says25·
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·"aquatic live use."··It should be changed to "aquatic·1·

·life use."·2·

· · ·    Q.· ·Do you have any other changes?·3·

· · ·    A.· ·No, ma'am.·4·

· · ·    Q.· ·And if I were to ask you those same questions·5·

·today, would your answers be the same?·6·

· · ·    A.· ·Yes.·7·

· · · · · · · ·              MS. ROGERS:··With that, I ask that·8·

·Protestants' Exhibits 7 through 11 be admitted.·9·

· · · · · · · ·              JUDGE DAVIS:··Do we have any objections to10·

·Protestants' Exhibits 7 through 11?11·

· · · · · · · ·              Hearing none, Protestants' Exhibits 712·

·through 11 are admitted.13·

· · · · · · · · ·                (Protestants' Exhibit 7,14·

· · · · · · ·            Exhibit 8, Exhibit 9, Exhibit 10,15·

· · · · · · · · ··                 and Exhibit 11 marked.)16·

· · · · · · · ·              MS. ROGERS:··And I'll pass the witness.17·

· · · · · · · ·              JUDGE DAVIS:··Thank you, Ms. Rogers.18·

· · · · · · · ·              Mr. Selinger, you may begin your cross of19·

·this witness.20·

· · · · · · · ·              MR. SELINGER:··Thank you, Your Honor.21·

· · · · · · · · · ··                   CROSS-EXAMINATION22·

·QUESTIONS BY MR. STEPHEN SELINGER:23·

· · ·    Q.· ·Sir, the -- do you know as of today who is the24·

·record owner of the subject property, what the -- the25·
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·deeds show?·1·

· · ·    A.· ·I have seen as of the end of December a change.·2·

·I don't recall the exact name, but I believe it's·3·

·Mr. Selinger.·4·

· · ·    Q.· ·You believe what?·5·

· · ·    A.· ·Selinger.·6·

· · ·    Q.· ·Yes.··Okay.··So -- okay.·7·

· · · · · · · ·              Let me ask you on the -- at the end of your·8·

·testimony you quoted 30 TAC 305.43 as stating that -- as·9·

·stating that that section says the Applicant must be the10·

·owner of the property, that the Applicant is not the11·

·owner as required by that TAC code.12·

· · · · · · · ·              Now, did you -- did you read the TAC before13·

·you submitted that testimony under oath?14·

· · ·    A.· ·I believe I did.15·

· · ·    Q.· ·Are you now aware that it says no such thing as16·

·you quoted it as saying?17·

· · ·    A.· ·I'm not aware.18·

· · · · · · · ·              MR. SELINGER:··Well, I'd ask Your Honor19·

·to -- our filings have previously covered this.··It20·

·simply doesn't say that.21·

· · · · · · · ·              JUDGE DAVIS:··Just --22·

· · · · · · · ·              MR. SELINGER:··So I'll pass the witness.23·

· · · · · · · ·              JUDGE DAVIS:··All right.··Thank you, Mr. --24·

· · · · · · · ·              MR. SELINGER:··I'll pass the witness.25·
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· · · · · · · ·              JUDGE DAVIS:··Okay.··Thank you.·1·

· · · · · · · ·              OPIC?·2·

· · · · · · · · · · ·                    CROSS-EXAMINATION·3·

·QUESTIONS BY MR. ELI MARTINEZ:·4·

· · ·    Q.· ·Just a couple quick questions.··Good morning,·5·

·Mr. Osting.·6·

· · · · · · · ·              In your prefiled testimony, it says that you·7·

·were not permitted access to the proposed discharge·8·

·location to measure existing on-site conditions related·9·

·to the discharge path.10·

· · · · · · · ·              Could you tell me what you would have --11·

·would have been able to evaluate with that information in12·

·hand?13·

· · ·    A.· ·Yes.··I would've been able to verify the14·

·Applicant information and information included in the15·

·application, including stream depths, stream widths, the16·

·geometry of the -- the unnamed tributary as well as17·

·Waxahachie Creek immediately downstream or at the18·

·confluence of the unnamed tributary at Waxahachie Creek.19·

· · ·    Q.· ·And how would those characteristics factor into20·

·your analysis?21·

· · ·    A.· ·I would have been able to do a site-specific22·

·assessment to determine whether the existing dissolved23·

·oxygen model was correct or not.24·

· · ·    Q.· ·I'm speaking of the dissolved oxygen model.··You25·
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·speak about the algae cycle and how it should have·1·

·included both the -- you know, photosynthesis and·2·

·respiration modes of -- and how that would change the·3·

·predictions for dissolved oxygen concentrations.··And the·4·

·numbers that I see are 4.8 millimeter per liter versus·5·

·4.786 milligrams per liter -- per liter.·6·

· · · · · · · ·              And being a layperson, I don't think I fully·7·

·appreciate what that difference in numbers portends in·8·

·real life.··Can you tell me what the -- what that might·9·

·look like -- a change between those two metrics might10·

·look like in terms of aquatic life or just in terms of11·

·water quality generally?12·

· · ·    A.· ·That is a very small number change.··The water13·

·quality standard is such that the dissolved -- the14·

·average dissolved oxygen in the water body should be15·

·maintained above 5.0.··There's a convention that TCEQ16·

·uses to allow a value of 4.80 to -- to be equivalent to17·

·5.0; so they round up and then use that 4.80 as a18·

·threshold.19·

· · · · · · · ·              I was pointing out that -- that with that20·

·change, just that singular change at that one location in21·

·the model, that it -- it would be lower than the 4.80,22·

·and so the -- without that change to the model, the model23·

·would not satisfy the TCEQ criteria, and then -- and24·

·changes to the permit limit would have been required in25·
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·order to meet the 4.80.·1·

· · ·    Q.· ·I understand.··Thank you for that.·2·

· · · · · · · ·              You also testify about how the model does·3·

·not consider sulfate and that sulfate is causing a water·4·

·quality impairment to Bardwell Reservoir.··You also have·5·

·similar concerns about bacteria and nitrate.·6·

· · · · · · · ·              I'm wondering whether or not a nonpackaged·7·

·plan, a regional plan like City of Ennis would -- would·8·

·have a -- could effectuate a difference in water·9·

·quality -- in other words, is a packaged plan, like the10·

·one that's being proposed here, incapable of treating it11·

·to the correct levels?··Or is there some limitation of12·

·the facility itself or just the way that the permit is13·

·written?14·

· · ·    A.· ·As to the sulfates, that depends on the water15·

·source.··And I believe that, if given the opportunity to16·

·connect to a City sewer, they would also be given the17·

·opportunity to connect to the City water.··And that water18·

·supply would be of a higher source water quality.19·

· · · · · · · ·              Groundwater as a source in this particular20·

·area as a site-specific assessment has a very high21·

·sulfate content, and that would not be treated in the22·

·wastewater treatment plant, and the sulfate would,23·

·therefore, be discharged into the unnamed tributary, into24·

·Waxahachie Creek, into Bardwell Reservoir where there's25·
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·already a sulfate impairment.··So the sulfate is being --·1·

·it's increasing the concentration of the sulfate.·2·

· · · · · · · ·              As to the other parameters, depending on the·3·

·exact nature of the plants, the treatment plants, the·4·

·nitrate or the nitrogen level could be treated to a·5·

·higher level and, therefore, the nitrate could be lower.·6·

· · · · · · · ·              And as to the bacteria, the plants will·7·

·generally have disinfection.··But the permit limit is·8·

·high enough such that -- such that it -- it could impact·9·

·the Surface Water Quality Standards impairment status10·

·right now because there's already significant bacteria11·

·content in the data that I found for Waxahachie Creek.12·

· · ·    Q.· ·I understand.··Thank you.13·

· · · · · · · ·              Did you read Mr. Gillespie's prefiled14·

·testimony?15·

· · ·    A.· ·I did.16·

· · ·    Q.· ·I take it -- and please correct my if I took it17·

·wrong, but I take it from that testimony that the City of18·

·Ennis generally uses the same methods of treatment in19·

·their plant and treats to the same -- generally the same20·

·effluent site.21·

· · · · · · · ·              Is that your understanding, is that22·

·incorrect?23·

· · ·    A.· ·That's not my understanding, but I -- I do not24·

·know all the details.25·
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· · ·    Q.· ·Okay.··I think those are my questions.··Thank·1·

·you.·2·

· · ·    A.· ·Thank you.·3·

· · · · · · · ·              JUDGE DAVIS:··Okay.··For the Executive·4·

·Director.·5·

· · · · · · · · · · ·                    CROSS-EXAMINATION·6·

·QUESTIONS BY MS. AUBREY PAWELKA:·7·

· · ·    Q.· ·Good morning, Mr. Osting.·8·

· · ·    A.· ·Good morning.·9·

· · ·    Q.· ·How many TPDES permits have you reviewed in10·

·career?11·

· · ·    A.· ·Over 10, possibly 15.12·

· · ·    Q.· ·And do you consider yourself an expert in TCEQ13·

·rules?14·

· · ·    A.· ·Portions of them.15·

· · ·    Q.· ·Can you identify specific TCEQ rules that the16·

·QUAL-TX model violates?17·

· · ·    A.· ·I believe the -- I believe the surface water18·

·quality standard related to anti-degradation and possibly19·

·also that related to just achievement of the surface20·

·water quality standards.21·

· · ·    Q.· ·Have you reviewed Ms. Robertson's memo?··It's22·

·ED-JR 3.23·

· · ·    A.· ·I don't have that in front of me.24·

· · ·    Q.· ·Do you know if you reviewed inputs she used for25·
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·the QUAL-TX model?·1·

· · ·    A.· ·I did review the inputs of the QUAL-TX model,·2·

·yes.·3·

· · ·    Q.· ·Do you know how the inputs for the QUAL-TX model·4·

·are established?·5·

· · ·    A.· ·Yes.·6·

· · ·    Q.· ·And were those inputs consistent with TCEQ·7·

·practice and procedure?·8·

· · ·    A.· ·Yes, generally they were.·9·

· · ·    Q.· ·Do you know if the QUAL-TX model has been10·

·approved by EPA?11·

· · ·    A.· ·I believe it has, yes.12·

· · ·    Q.· ·Is there any specific State law or TCEQ rule13·

·that prohibits discharges into single source zones?14·

· · ·    A.· ·I don't know.15·

· · · · · · · ·              MS. PAWELKA:··I pass the witness.16·

· · · · · · · ·              JUDGE DAVIS:··All right.··Ms. Rogers, your17·

·redirect.18·

· · · · · · · ·              MS. ROGERS:··If you could give me a couple19·

·minutes.20·

· · · · · · · ·              JUDGE DAVIS:··Sure.21·

· · · · · · · ·              MS. ROGERS:··Do you want to go off the22·

·record?23·

· · · · · · · ·              JUDGE DAVIS:··Let's go off the record.24·

· · · · · · · ·              THE REPORTER:··Off the record.25·
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· · · · · · · ·              (Recess 9:56 A.M. - 9:57 A.M.)·1·

· · · · · · · ·              JUDGE DAVIS:··All right.··Ms. Rogers, your·2·

·redirect.·3·

· · · · · · · · · ··                   REDIRECT EXAMINATION·4·

·QUESTIONS BY EMILY ROGERS:·5·

· · ·    Q.· ·You were asked whether or not the QUAL-TX's·6·

·model violates a TCEQ rule.·7·

· · · · · · · ·              Can a model violate the rule?·8·

· · ·    A.· ·No.··It would be the result of the model or the·9·

·interpretation of the model.10·

· · ·    Q.· ·And is it your opinion that the results from the11·

·modeling indicate there's a potential for exceedance of12·

·water quality standards?13·

· · ·    A.· ·I think there's a potential for exceedance of14·

·water quality standards related to dissolved oxygen, if15·

·the algae is not accounted for.16·

· · · · · · · ·              THE REPORTER:··I'm sorry, what was the end17·

·of your answer?··"If the algae is not" --18·

· · · · · · · ·              THE WITNESS:··Is not accounted for.19·

· · · · · · · ·              THE REPORTER:··Okay.20·

· · ·    Q.· ·(BY MS. ROGERS) And is sulfate levels determined21·

·through the QUAL-TX model?22·

· · ·    A.· ·No, they're not considered in the model.23·

· · ·    Q.· ·And what is your opinion regarding the potential24·

·for sulfate to not -- that the discharge of additional25·
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·sulfate would impair water quality standards?·1·

· · ·    A.· ·My opinion is the discharge of additional·2·

·sulfate would contribute to their current impairment.··It·3·

·would cause and contribute to existing causes to violate·4·

·Surface Water Quality Standards.·5·

· · ·    Q.· ·And is Bardwell or Lake Bardwell, which is·6·

·downstream at the proposed discharge, is it currently·7·

·violating water quality standards?·8·

· · ·    A.· ·Yes, for sulfate.·9·

· · ·    Q.· ·And is there a mechanism, a biological10·

·mechanism, to remove sulfate after it's been discharged?11·

· · ·    A.· ·No.··No.··There's -- there's no typical12·

·biological method -- there are other methods to remove it13·

·that are different than the type of plant that's14·

·proposed.15·

· · ·    Q.· ·But the sulfate would have to be removed prior16·

·to discharge; correct?17·

· · ·    A.· ·Yes.18·

· · · · · · · ·              MS. ROGERS:··I pass the witness.19·

· · · · · · · ·              JUDGE DAVIS:··Okay.··Mr. Selinger, do you20·

·have any recross on this topic?21·

· · · · · · · ·              MR. SELINGER:··No, Your Honor.22·

· · · · · · · ·              JUDGE DAVIS:··Okay.··OPIC?23·

· · · · · · · · · ·                  CROSS-EXAMINATION24·

·QUESTIONS BY MR. ELI MARTINEZ:25·
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· · ·    Q.· ·Just maybe one or two clarifying questions.·1·

· · · · · · · ·              You were asked about sulfates.··And again,·2·

·I'm just trying to get -- wrap my nonexpert head around·3·

·that.·4·

· · · · · · · ·              Sulfates are types of salt; right?·5·

· · ·    A.· ·That's correct, yes.·6·

· · ·    Q.· ·And what does -- what does high levels of·7·

·sulfate effectuate in the environment?·8·

· · ·    A.· ·High levels of sulfate in drinking water can·9·

·cause -- can cause stomach problems unless there is a10·

·high level of treatment to reduce it.··So I believe EPA11·

·standards is around 250 milligrams per liter.··The source12·

·water in our area is roughly 400 milligrams per liter,13·

·which would be discharged at that 400 level.··And the14·

·water quality standard in Bardwell Lake, I believe, is15·

·50 milligrams per liter.··So it's -- it's largely a16·

·drinking water issue downstream.17·

· · ·    Q.· ·Okay.··And does the -- does the permit control18·

·for sulfates at all in your understanding?19·

· · ·    A.· ·Not in my understanding.··There's no specific20·

·limit.21·

· · ·    Q.· ·Okay.··And is the type of plant that's being22·

·proposed capable of treating sulfates to the standard23·

·that you set up?24·

· · ·    A.· ·I do not believe that the plant is capable of25·

STRYKER REPORTING SERVICES (817) 494-0700

Copy from re:SearchTX



Oral Administrative Hearing 1/25/2023

39

·treating the sulfates as proposed.·1·

· · ·    Q.· ·Okay.··So it would need additional capabilities,·2·

·or it would need a complete redesign?··Or what -- what·3·

·would have to change about it?·4·

· · ·    A.· ·It would need to be a different type of plant,·5·

·yes.·6·

· · ·    Q.· ·I think I -- I think I understand that better.·7·

· · · · · · · ·              Does the QUAL-TX model that you and·8·

·Ms. Rogers were talking about, does that indicate the --·9·

·levels of sulfate?··Is that what --10·

· · ·    A.· ·It does not.11·

· · ·    Q.· ·It does not.··Okay.12·

· · ·    A.· ·No.13·

· · ·    Q.· ·Okay.··I think that answers my questions.··Thank14·

·you.15·

· · · · · · · ·              JUDGE DAVIS:··All right.··The Executive16·

·Director.17·

· · · · · · · · · ·                  CROSS-EXAMINATION18·

·QUESTIONS BY MS. AUBREY PAWELKA:19·

· · ·    Q.· ·Mr. Osting, did Ms. Robertson follow TCEQ rules20·

·when she ran the QUAL-TX model?21·

· · ·    A.· ·I believe she did for the dissolved oxygen22·

·analysis.23·

· · · · · · · ·              MS. PAWELKA:··No further questions.24·

· · · · · · · ·              JUDGE DAVIS:··Okay.··Ms. Rogers, any final25·
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·redirect?·1·

· · · · · · · ·              MS. ROGERS:··I have no additional·2·

·questions.·3·

· · · · · · · ·              JUDGE DAVIS:··All right.··Thank you,·4·

·Mr. Osting, for your testimony today.·5·

· · · · · · · ·              Ms. Rogers, anything else?·6·

· · · · · · · ·              MS. ROGERS:··We rest our case.·7·

· · · · · · · ·              JUDGE DAVIS:··Thank you.··All right.·8·

· · · · · · · ·              We can now proceed to the Applicant's case.·9·

·We have -- let's go off the record for a minute.10·

· · · · · · · ·              THE REPORTER:··Off the record.11·

· · · · · · · ·              (Recess 10:03 A.M. - 10:03 A.M.)12·

· · · · · · · ·              JUDGE DAVIS:··All right.··We are now moving13·

·to the Applicant's case.14·

· · · · · · · ·              So Mr. Selinger, if you'd like to present15·

·your witness, please.16·

· · · · · · · ·              MR. SELINGER:··Okay, Your Honor.··Is he17·

·going to get sworn, or are we just --18·

· · · · · · · ·              JUDGE DAVIS:··Yes.19·

· · · · · · · ·              MR. SELINGER:··-- how does that -- that20·

·work?21·

· · · · · · · ·              JUDGE DAVIS:··Just -- just offer him, just22·

·Mr. -- you're presenting Mr. Gillespie.23·

· · · · · · · ·              MR. SELINGER:··Mr. Gillespie, everything24·

·you say will be said under penalty of perjury --25·
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· · · · · · · ·              JUDGE DAVIS:··Oh, Mr. Selinger, I'll do·1·

·that.··All right.··I'll --·2·

· · · · · · · ·              MR. SELINGER:··Oh.·3·

· · · · · · · ·              JUDGE DAVIS:··You've called Mr. Gillespie as·4·

·your witness in this case.·5·

· · · · · · · ·              So Mr. Gillespie, if you'll state your full·6·

·name, and I will swear you in.·7·

· · · · · · · ·              THE WITNESS:··It is Charles Pace Gillespie,·8·

·III.·9·

· · · · · · · ·              JUDGE DAVIS:··All right.··And do you swear10·

·or affirm that the testimony you're providing in this11·

·proceeding is the truth, the whole truth, and nothing but12·

·the truth?13·

· · · · · · · ·              THE WITNESS:··I do.14·

· · · · · · · ·              JUDGE DAVIS:··All right.··Okay,15·

·Mr. Selinger, go ahead with your presentation.··If you16·

·have any exhibits, let's do those first.17·

· · · · · · · ·              MR. SELINGER:··Okay.··I'd like to admit18·

·Exhibits 1 through 8.19·

· · · · · · · ·              JUDGE DAVIS:··Okay.··Do --20·

· · · · · · · ·              MR. SELINGER:··Per --21·

· · · · · · · ·              JUDGE DAVIS:··Oh, go ahead, Mr. Selinger.22·

· · · · · · · · · ··                   DIRECT EXAMINATION23·

·QUESTIONS BY MR. STEPHEN SELINGER:24·

· · ·    Q.· ·Mr. Gillespie, have you changed anything in your25·
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·prefiled testimony?·1·

· · ·    A.· ·No, I have not.·2·

· · ·    Q.· ·Okay.··And nothing in the declaration that·3·

·previously I have marked as Exhibit 2 -- nothing changed·4·

·there?·5·

· · ·    A.· ·Correct.·6·

· · ·    Q.· ·Okay.··Exhibits 3 through 8, you're familiar·7·

·with those?·8·

· · ·    A.· ·Yes, sir.·9·

· · · · · · · ·              MR. SELINGER:··Okay.··I'd like to move to10·

·Exhibits -- admit Exhibits 1 through 8.11·

· · · · · · · ·              JUDGE DAVIS:··Okay.··Do we have any12·

·objections -- we can take these up one at a time -- to13·

·Exhibit 1?14·

· · · · · · · ·              MS. ROGERS:··I -- I want to clarify what15·

·exhibits they are.··I've got all kinds of different16·

·numbered exhibits; so --17·

· · · · · · · ·              JUDGE DAVIS:··Yes.··Let's go ahead and go18·

·through -- I'm using the exhibit list that was filed.19·

· · · · · · · ·              So Mr. Selinger, if you could walk20·

·through -- take Mr. Gillespie and have him identify what21·

·these remaining exhibits are for the record, please.22·

· · · · · · · ·              MR. SELINGER:··Okay.··Exhibit 1 is prefiled23·

·testimony of Charles Gillespie.··Exhibit 2 is the24·

·declaration of Charles Gillespie.··Exhibit 3 is an e-mail25·
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·of Jim Wehmeier to Steve Selinger with an attachment,·1·

·dated June 3rd, 2021.··Exhibit 4 is a proposal of·2·

·Southwest Fluid Products.··Exhibit 5 is the printout of·3·

·TCEQ website stating no wastewater plants have ever been·4·

·denied solely based on regionalization.··Exhibit 6 a·5·

·Warranty Deed from Poetry Road to Stephen Selinger, dated·6·

·December 7, 2022.··Exhibit 7 is a glossary regarding·7·

·"equitable title" from Westlaw.com.··Exhibit 8 is·8·

·definition of "equitable ownership" from brightmls.com.·9·

· · · · · · · ·              MS. ROGERS:··And I object to Exhibits 210·

·through 8.··These were not prefiled testimon -- these11·

·were not prefiled.12·

· · · · · · · ·              JUDGE DAVIS:··All right.··Let me check.13·

· · · · · · · ·              And OPIC and the ED, do you have any14·

·objections to any of these exhibits?··We'll just take15·

·them all up.16·

· · · · · · · ·              MS. PAWELKA:··No, Your Honor.17·

· · · · · · · ·              MR. MARTINEZ:··The OPIC has none.18·

· · · · · · · ·              JUDGE DAVIS:··All right.··I'm just pulling19·

·up my case file.··And you said, Ms. Rogers, Exhibits 220·

·through 8 were your objections?21·

· · · · · · · ·              MS. ROGERS:··Yes.··So the prefiled22·

·testimony had his Exhibit 1, which was his prefiled23·

·testimony.··Exhibit 2 was his Statement of24·

·Qualifications.··Exhibit 3 was a TC -- TAC Code regarding25·
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·facility ownership and Poetry Road letter.··And Exhibit 4·1·

·was Ennis costs of sewer versus on-site wastewater·2·

·system.··And Exhibit 5 is a copy of request for service·3·

·letter to the City of Waxahachie.·4·

· · · · · · · ·              He has -- he is attempting to add a·5·

·declaration -- and be reminded that he prefiled his·6·

·testimony after the Protestants prefiled; so he had an·7·

·opportunity to address all of these issues after he --·8·

·after we prefiled but before he prefiled his testimony.·9·

· · · · · · · ·              He's attempting to add additional exhibits,10·

·some of them may be the same -- I believe 4 is the same11·

·as page 2 of Exhibit -- of his new Exhibit 3, and12·

·Exhibit 4 is the same as Exhibit --··something he already13·

·has as Exhibit 4.14·

· · · · · · · ·              JUDGE DAVIS:··Okay.15·

· · · · · · · ·              MS. ROGERS:··But beyond that, everything16·

·else is -- is new.17·

· · · · · · · ·              JUDGE DAVIS:··Okay.··And I'm looking at the18·

·procedural schedule, and I'm seeing the deadline that was19·

·set in that.··Okay.··I understand.··Let me just -- give20·

·me one minute.··I'm just pulling up -- there are a lot of21·

·documents here.22·

· · · · · · · ·              Okay.··It does appear that these are new and23·

·filed after that prefiling deadline, and so I will24·

·sustain that objection to Exhibits 2 through 8.··Okay.25·
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·So we are admitting Exhibit 1 for applicant.·1·

· · · · · · · ·              (Applicant's Exhibit 1 admitted.)·2·

· · · · · · · ·              MR. SELINGER:··Any of the exhibits --·3·

· · · · · · · ·              JUDGE DAVIS:··I'm sorry, Mr. Selinger?·4·

· · · · · · · ·              MR. SELINGER:··And any of the exhibits that·5·

·were previously filed in his prefiled testimony; is that·6·

·correct?·7·

· · · · · · · ·              JUDGE DAVIS:··Let me pull those up.·8·

· · · · · · · ·              If they were part of that prefiled·9·

·original -- you know, within the deadline, those10·

·attachments should be fine.··But let me just make sure.11·

· · · · · · · ·              And those attachments, can you identify what12·

·those would be?13·

· · · · · · · ·              MR. SELINGER:··I think Ms. Rogers just did.14·

·I don't -- let me go see.··I think Exhibits 3 and 4 --15·

· · · · · · · ·              JUDGE DAVIS:··Right.16·

· · · · · · · ·              MR. SELINGER:··-- were previously filed.17·

· · · · · · · ·              JUDGE DAVIS:··Okay.··Yes.··Anything --18·

·okay.··Anything that's part of that prefile -- any of the19·

·attachments that were in that prefiled exhibit are20·

·included.··Okay?21·

· · · · · · · ·              MR. SELINGER:··Okay.22·

· · · · · · · ·              JUDGE DAVIS:··All right.··And so we will23·

·start our cross of Mr. Gillespie.··And we will start24·

·with -- we will start with the -- I'm sorry, give me one25·
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·second.··I have a lot of windows open.·1·

· · · · · · · ·              We'll start with the Executive Director.·2·

· · · · · · · ·              MS. PAWELKA:··No questions, Your Honor.·3·

· · · · · · · ·              JUDGE DAVIS:··Okay.··Moving on to OPIC.·4·

· · · · · · · · · ··                   CROSS-EXAMINATION·5·

·QUESTIONS BY MR. ELI MARTINEZ:·6·

· · ·    Q.· ·Just a couple of quick ones.·7·

· · · · · · · ·              Good morning, Mr. Gillespie.··I read through·8·

·your prefiled testimony, and you state that the proposed·9·

·wastewater treatment plant is an activated sludge process10·

·that has operated in the extended aeration mode and that11·

·this is fundamentally the same as the facilities at the12·

·City of Ennis, the Oak Grove Wastewater Treatment13·

·Facility.14·

· · · · · · ··             Is -- is that -- did I summarize that15·

·correctly?16·

· · ·    A.· ·That's correct.17·

· · ·    Q.· ·Okay.··And do you know if it's -- what the18·

·difference is in the effluents and the permits might be19·

·in terms of what pollutants can be discharged?20·

· · ·    A.· ·Yes.··Hang on just a second.21·

· · · · · · · ·              So the City of Ennis has BOD levels set at 722·

·where ours is set at 10.··They also have total suspended23·

·solids at 15; ours is set at 15.··That's on their Phase24·

·1.25·
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· · · · · · · ·              On Phase 2 that changes to reduced, which is·1·

·typical.··They're putting out 4 million gallons where·2·

·we're putting out 400,000 gallons, but the levels are·3·

·lower than what we have.·4·

· · ·    Q.· ·Gotcha.··I was -- I probably couldn't hear it.·5·

·I was -- in the earlier testimony, but I was -- asked·6·

·Mr. -- I might mispronounce his name -- Buechter about·7·

·where the collection lines were located for the City of·8·

·Ennis.··And he was -- estimated about two miles away.·9·

·And it seems as though you have estimated about three10·

·miles away.11·

· · · · · · · ·              Can you explain what the disparity is there?12·

· · ·    A.· ·Yeah, they've got a line that's headed -- I'm13·

·gonna say northwest that covers a -- like a racetrack14·

·area over there.··And that was -- we -- we did not see15·

·that in our initial review of locations because -- you16·

·know, we just didn't see it go out past the City.17·

· · ·    Q.· ·So would it be closer to two miles or three18·

·miles to connect?19·

· · ·    A.· ·Sorry?20·

· · ·    Q.· ·Would it be closer to two miles or three miles21·

·to connect into the system?22·

· · ·    A.· ·It would be closer to two -- to three miles to23·

·connect.24·

· · ·    Q.· ·Okay.25·
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· · ·    A.· ·I think he mentioned earlier, you know, if you·1·

·could get a direct line, that would reduce that, of·2·

·course, as a crow flies, but no one's gonna be able to --·3·

·well, realistically, no one's going to be able to achieve·4·

·all of those easements around a wastewater line through·5·

·all those properties.··So you would follow the roadways·6·

·as -- you know.·7·

· · ·    Q.· ·Okay.··So that doesn't change any of the·8·

·estimates that you have for connecting that are reflected·9·

·in your prefiled?10·

· · ·    A.· ·No, sir.11·

· · ·    Q.· ·Okay.··It looks like it's about $6.8 million to12·

·connect to the -- to the system as set forth in your13·

·prefiled, the information that you got from the City14·

·consultant.··It seemed, as -- as Mr. Green earlier said,15·

·that not all that $6 million would be required to come16·

·from the -- Mr. Selinger or this proposed project.17·

· · · · · · · ·              Do you have any sense or do you have any18·

·information about whether or not some of those costs19·

·would be allocated?20·

· · ·    A.· ·No, sir.··I don't think anybody else would21·

·either.··We just wouldn't know.··You know, it's just like22·

·any -- any engineering budgetary cost; you just come up23·

·with what that cost or that field of cost -- of project24·

·would cost.··So we would have no idea if we could get a25·
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·grant -- well, say we got a USDA, a CDBG grant, it takes·1·

·two or three years to get that, to get it approved.··The·2·

·City's gotta go through their process.··If they were·3·

·going to assist tax reductions -- any of those options·4·

·are available, but we don't know what those area and·5·

·wouldn't know until you actually started the process.·6·

· · ·    Q.· ·But you'd have to prepare for that -- that·7·

·$6.8 million cost one way or the other, would you not?·8·

· · ·    A.· ·Right.·9·

· · ·    Q.· ·Whereas if you started your own system, you'd10·

·have more hard and fast numbers as to what the actual11·

·cost would be?12·

· · ·    A.· ·Right.13·

· · ·    Q.· ·And I understand that you're testifying that14·

·the -- that that difference, that disparity would be15·

·about $2.4 million, is that correct, in up-front costs?16·

· · ·    A.· ·I believe so, yes.17·

· · ·    Q.· ·Okay.··I think that answers my questions.··Thank18·

·you very much.19·

· · · · · · · ·              JUDGE DAVIS:··All right.··And now,20·

·Protestants, Ms. Rogers?21·

· · · · · · · · · ··                   CROSS-EXAMINATION22·

·QUESTIONS BY MS. EMILY DAVIS:23·

· · ·    Q.· ·Good morning, Mr. Gillespie.··This is Emily24·

·Rogers.25·
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· · ·    A.· ·Hello, Ms. Rogers.·1·

· · ·    Q.· ·When you prepared the application, were you·2·

·aware that the proposed plant was in the extraterritorial·3·

·jurisdiction of the City of Ennis?·4·

· · ·    A.· ·It's been a couple years ago.··I don't recall·5·

·that.·6·

· · ·    Q.· ·And are you aware that a proposed MUD -- that·7·

·the -- Mr. -- that there is a proposed MUD or was a·8·

·proposed MUD that was going to be created to serve this·9·

·property?10·

· · ·    A.· ·Yes.11·

· · ·    Q.· ·And that proposed MUD included the property in12·

·which the proposed wastewater treatment plant is located;13·

·correct?14·

· · ·    A.· ·Yes, sir -- yes, ma'am, I'm sorry.15·

· · ·    Q.· ·And are you aware that the engineering report of16·

·that proposed MUD indicated that groundwater would be17·

·used as a water supply?18·

· · ·    A.· ·No, ma'am.··I was not involved in the MUD19·

·application.20·

· · ·    Q.· ·Prior to filing the wastewater discharge permit21·

·application, you didn't contact Ennis about service;22·

·correct?23·

· · ·    A.· ·Correct.··As we mentioned earlier, we didn't24·

·think they were within a three-mile radius.25·
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· · ·    Q.· ·Did you review any of the information publicly·1·

·available on Ennis's website to determine if the proposed·2·

·plant was within two miles of Ennis's collection system?·3·

· · ·    A.· ·Yes, we did.·4·

· · ·    Q.· ·And what information was that?·5·

· · ·    A.· ·Again, that was three years ago, I couldn't·6·

·really recall.··But it's typical to log onto the site and·7·

·see what their maps are.·8·

· · ·    Q.· ·And are you aware that they have their·9·

·collection system available online?10·

· · ·    A.· ·Yes.··We are now.··And the line is -- if I11·

·understand correctly -- is too small to handle this,12·

·which would mean a replacement --13·

· · · · · · · ·              MS. ROGERS:··Objection -- objection, Your14·

·Honor.··That's nonresponsive.15·

· · · · · · · ·              JUDGE DAVIS:··Yes.··Mr. Gillespie, if you16·

·could answer just the question asked.17·

· · · · · · · ·              THE WITNESS:··I apologize.18·

· · · · · · · ·              JUDGE DAVIS:··That's all right.19·

· · ·    Q.· ·(BY MS. ROGERS) How many connections are you20·

·anticipating this wastewater discharge or wastewater21·

·treatment plant will serve?22·

· · ·    A.· ·I think it's 1,700.··Do you want -- do you need23·

·me to look that number up?24·

· · ·    Q.· ·Sure.25·
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· · ·    A.· ·And we rounded it off to 1,800.··1,700 was the·1·

·actual plant, but --·2·

· · · · · · · ·              THE REPORTER:··What was that again?·3·

· · ·    A.· ·We rounded it off to 1,800.··The actual number·4·

·was 1,777 but rounded it off to 1,800 homes.·5·

· · ·    Q.· ·(BY MS. ROGERS) Okay.··On page 6 of your·6·

·testimony, you reference an Exhibit 3.··What is this·7·

·exhibit?··Well, could you -- on page 6 of your testimony,·8·

·it says under -- it -- the question was "Please explain·9·

·the type of wastewater treatment facilities being10·

·proposed by the Applicant."··And you say it's the same11·

·that Ennis is proposing.12·

· · · · · · · ·              And under Exhibit -- and you mention "under13·

·Exhibit 3 which flows into Bardwell Reservoir Segment14·

·0815, the exact same reservoir as the Applicant."15·

· · · · · · · ·              But when I look at Exhibit 3, it looks like16·

·it's rules.17·

· · ·    A.· ·Yeah.··Originally Exhibit 3 was the City of18·

·Ennis NAPD, which details the type of wastewater system.19·

·That's all I was pointing out was that they have the20·

·identical type of system that this plant will be.21·

· · ·    Q.· ·So that's not Exhibit 3.··What's -- what is in22·

·your prefiled testimony is not what's listed here as23·

·Exhibit 3; correct?24·

· · ·    A.· ·Evidently from what you're saying, yes.25·
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· · ·    Q.· ·Okay.··On page 7 of your prefiled testimony, you·1·

·reference a letter from the City.·2·

· · · · · · · ·              What's -- what city are you referring to·3·

·there?·4·

· · ·    A.· ·Oh, Ennis.·5·

· · ·    Q.· ·And what -- would you please identify the·6·

·letter?·7·

· · ·    A.· ·That's the letter that tells you how much the·8·

·cost is.··Mr. Buechter went through that.·9·

· · ·    Q.· ·Do you know who that document came from and who10·

·it went to?11·

· · ·    A.· ·I think Mr. Selinger, but I don't have it in12·

·front of me; so no, ma'am, I don't.··I believe --13·

· · ·    Q.· ·And --14·

· · ·    A.· ·-- Mr. Buechter --15·

· · ·    Q.· ·-- the document that you've listed in -- that16·

·you have in your prefiled testimony under Exhibit 4 is17·

·dated April 19th, 2021.··That document was created after18·

·the Applicant filed its application of the TCEQ; correct?19·

· · ·    A.· ·Correct.20·

· · ·    Q.· ·And did you have any discussions with the City21·

·regarding these improvements and costs?22·

· · ·    A.· ·No.23·

· · ·    Q.· ·Did you know if all of --24·

· · · · · · · ·              Do you know if all of these improvements25·
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·would have been ones Selinger would have been required to·1·

·make?·2·

· · ·    A.· ·Looking at the report, they would be.·3·

· · ·    Q.· ·You said they would not?·4·

· · ·    A.· ·Would.·5·

· · ·    Q.· ·And what's the basis for that opinion?··Since·6·

·you had no discussions with the City, how do you know·7·

·that they would be required to incur all those costs?·8·

· · ·    A.· ·As I mentioned, from the report provided, in·9·

·review of that, it appears that all of those components10·

·would need to be installed --11·

· · ·    Q.· ·And so you're --12·

· · · · · · · ·              THE REPORTER:··Oh, I'm sorry.··I'm sorry, I13·

·didn't hear the end of the answer.··"Those components14·

·would need to be"...15·

· · ·    A.· ·-- installed to prepare the system.16·

· · ·    Q.· ·(BY MS. ROGERS) And the report you're talking17·

·about is this one-page paper that says it's dated18·

·April 19th, 2021; correct?19·

· · ·    A.· ·I'm not looking at it; so I couldn't tell you20·

·that, ma'am.21·

· · ·    Q.· ·Can you look at it?22·

· · ·    A.· ·No, I could not.23·

· · · · · · · ·              MS. ROGERS:··Judge, that puts me in a24·

·particularly awkward situation when I need an answer from25·
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·a witness, and he's not able to pull up documents or see·1·

·them.·2·

· · · · · · · ·              JUDGE DAVIS:··Yes.··Mr. Gillespie, why --·3·

·why are those not available to you at this time?·4·

· · · · · · · ·              THE WITNESS:··Well, I can go over to my·5·

·computer and log on and print that out and bring it back·6·

·if you would like for me to do that.·7·

· · · · · · · ·              JUDGE DAVIS:··How long would that take you?·8·

· · · · · · · ·              THE WITNESS:··That's -- but I just don't·9·

·have it in my file right here.10·

· · · · · · · ·              JUDGE DAVIS:··I think now let's go ahead11·

·and go off the record.··We're going to take a break.12·

· · · · · · · ·              THE REPORTER:··Okay.··Off the record.13·

· · · · · · · ·              (Recess 10:23 A.M. - 10:39 A.M.)14·

· · · · · · · ·              JUDGE DAVIS:··All right.··Let's get back on15·

·the record.16·

· · ·    Q.· ·(BY MS. ROGERS) I believe, Mr. Gillespie, I was17·

·asking you to turn to Exhibit 4 of your testimony.18·

· · · · · · · ·              Do you have that in front of you?19·

· · ·    A.· ·The recommended minimum wastewater upgrades?20·

· · ·    Q.· ·It's title -- it's dated April 19th, 2021.21·

· · ·    A.· ·Okay.··Go ahead.22·

· · ·    Q.· ·And you were -- you mentioned a report, and I23·

·was asking you if the report that you were referencing is24·

·this page?25·
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· · ·    A.· ·Yeah.·1·

· · ·    Q.· ·Was that a "yes"?·2·

· · ·    A.· ·Yes, ma'am, I'm sorry.·3·

· · ·    Q.· ·Do you know how many connections this -- this·4·

·estimate of costs was anticipating?·5·

· · ·    A.· ·Yes, ma'am.··It was a request for the full·6·

·system.·7·

· · · · · · · ·              MS. ROGERS:··Objection.··Nonresponsive.·8·

· · · · · · · ·              JUDGE DAVIS:··Mr. -- Ms. Rogers, can you·9·

·re-ask that question?10·

· · ·    Q.· ·(BY MS. ROGERS) Do you know how many connections11·

·this document was anticipating?··Is it written anywhere12·

·on this document how many connections this document was13·

·anticipating covering?14·

· · ·    A.· ·It is not written on this document, no, ma'am.15·

· · ·    Q.· ·Did you have any discussions with the City16·

·regarding credits or offsets to the costs of constructing17·

·facilities to connect the development to the City system?18·

· · ·    A.· ·Yes, no, ma'am.19·

· · ·    Q.· ·Did you do any water quality modeling to20·

·determine if the permit effluent limits will be21·

·protective of the water quality standards?22·

· · ·    A.· ·No, ma'am.23·

· · ·    Q.· ·Does the proposed plant that you've identified24·

·in the application have the capabilities of removing25·
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·chlorides, sulfate, or TDS from the wastewater?·1·

· · ·    A.· ·I would say not sulfate.·2·

· · ·    Q.· ·Do you know what percentage of dissolved·3·

·constituents is removed during treatment?·4·

· · ·    A.· ·Well, typically TDS is for public drinking water·5·

·and TSS is for wastewater.··I believe that's -- is that·6·

·the way we're going, the wastewater?·7·

· · ·    Q.· ·I asked a question.··Do you know what the·8·

·percentage of dissolved constituents is removed during·9·

·treatment?10·

· · ·    A.· ·I would not know that without a plant in11·

·operation, no.12·

· · ·    Q.· ·And you would agree with me that, if the source13·

·water is high in sulfate and that sulfate is not removed14·

·during the treatment process, it will be discharged into15·

·the receiving stream; correct?16·

· · ·    A.· ·Logically, that's correct.17·

· · ·    Q.· ·If Lake Bardwell is high in sulfates, does that18·

·affect the treatment of water during a drinking water19·

·treatment process?20·

· · ·    A.· ·A different type of drinking water treatment21·

·process, that's correct.22·

· · ·    Q.· ·And if the proposed discharge has sulfate, there23·

·will be an increase in sulfate in the downstream water;24·

·correct?25·
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· · ·    A.· ·Yes.·1·

· · · · · · · ·              MS. ROGERS:··Judge, just give me one·2·

·second.·3·

· · · · · · · ·              I'll pass the witness.·4·

· · · · · · · ·              JUDGE DAVIS:··Okay.··Mr. Selinger, you have·5·

·an opportunity for redirect of this witness.·6·

· · · · · · · ·              MR. SELINGER:··Yes, Your -- yes, Your·7·

·Honor.·8·

· · · · · · · · · ··                   REDIRECT EXAMINATION·9·

·QUESTIONS BY MR. STEPHEN SELINGER:10·

· · ·    Q.· ·Mr. Gillespie, what is the difference in cost11·

·between the City providing wastewater, as shown on their12·

·document dated April 19th, 2021, versus the Applicant's13·

·build-out of his system?14·

· · ·    A.· ·Cost for -- the proposed cost for the City's15·

·system was roughly 6.8 million.··The proposed cost for16·

·Selinger's system is roughly 2.4 million.17·

· · ·    Q.· ·That's 4.4 million --18·

· · ·    A.· ·Difference.19·

· · ·    Q.· ·Yes.··Okay.20·

· · · · · · · ·              You testified and you were asked questions21·

·previously about distance to existing sewer lines and22·

·whether they were 2.0 miles or 2.6 miles.23·

· · · · · · · ·              If both lines are undersized and can't be24·

·used, per the City estimate, what did they say -- how25·
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·many miles -- how many linear feet and how many miles of·1·

·new lines needed to be constructed to serve this project?·2·

· · ·    A.· ·So the City's estimate was 7.23 miles of either·3·

·new or replaced -- replaced existing systems.·4·

· · ·    Q.· ·Okay.··That's a far cry from 2 miles or 2.6 or 3·5·

·miles?·6·

· · · · · · · ·              MS. ROGERS:··Objection, Your Honor.··That's·7·

·not a question.·8·

· · · · · · · ·              MR. SELINGER:··It is a question.··I raised·9·

·my voice.10·

· · ·    Q.· ·(BY MR. SELINGER) Is that a -- is that a far cry11·

·from 2.0 or 2.6 or 3 miles of lines that need to be laid?12·

· · · · · · · ·              MS. ROGERS:··Objection, Your Honor.··He's13·

·leading the witness.14·

· · · · · · · ·              JUDGE DAVIS:··Mr. Selinger, I'm going to15·

·ask you to rephrase that question.16·

· · ·    Q.· ·(BY MR. SELINGER) Could you tell me the17·

·difference between 7.3 miles and 2.0 miles in distance of18·

·new lines that would need to be laid?19·

· · ·    A.· ·It's probably a little over five miles of lines20·

·to be added.21·

· · ·    Q.· ·Additional to the two?22·

· · ·    A.· ·Additional.23·

· · ·    Q.· ·Thank you.24·

· · · · · · · ·              MR. SELINGER:··I pass the witness, Your25·
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·Honor.·1·

· · · · · · · ·              JUDGE DAVIS:··All right.··And for recross,·2·

·anything from the Executive Director?·3·

· · · · · · · ·              MS. PAWELKA:··No, Your Honor.·4·

· · · · · · · ·              JUDGE DAVIS:··Anything from OPIC?·5·

· · · · · · · ·              MR. MARTINEZ:··A couple of questions, Your·6·

·Honor.·7·

· · · · · · · · · ··                   RECROSS-EXAMINATION·8·

·QUESTIONS BY MR. ELI MARTINEZ:·9·

· · ·    Q.· ·You were asked about the sulfates and water10·

·quality standards.11·

· · · · · · · ·              Why is sulfate not a problem in your12·

·analysis with -- in complying with the water quality13·

·standards?14·

· · ·    A.· ·Sulfates aren't -- aren't -- are not in standard15·

·TPDES permits; so we don't consider them.··Water --16·

·drinking water is processed through a reverse osmosis17·

·system to remove those or reduce those sulfates so it18·

·hasn't been a concern.··Many lakes around the state that19·

·have the same situation.20·

· · · · · · · ·              In this case, City of Waxahachie puts 821·

·million gallons a day in there on the -- straight through22·

·Waxahachie's water whereas we would be putting 500,000,23·

·(inaudible) 5 percent of what they do.24·

· · · · · · · ·              THE REPORTER:··What -- what --25·
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· · · · · · · ·              MS. ROGERS:··Objection, Your Honor.··That·1·

·answer is nonresponsive.·2·

· · · · · · · ·              JUDGE DAVIS:··Overruled.·3·

· · · · · · · ·              Continue, Mr. Gillespie.·4·

· · ·    A.· ·All right.··I was just answering his question.·5·

· · ·    Q.· ·(BY MR. MARTINEZ) Do you know if the City of·6·

·Ennis, their wastewater treatment plant, if they treat·7·

·for sulfates?·8·

· · ·    A.· ·They do not, as far as their permit·9·

·requirements.10·

· · ·    Q.· ·And then you were also asked about mileage, the11·

·difference between the two and seven estimated miles for12·

·construction of the lines.13·

· · · · · · · ·              What -- do you have a ballpark figure of --14·

·as to what those -- the difference that those five miles15·

·of difference, what that would cost in real dollars?16·

· · ·    A.· ·Well, it's $6.8 million for seven miles; so it's17·

·about a million -- a million dollars a mile, right,18·

·$800,000 a mile.19·

· · ·    Q.· ·So about $4 million, somewhere in that -- that20·

·neighborhood?21·

· · ·    A.· ·That'd be correct.22·

· · ·    Q.· ·Okay.··I don't have any other questions.··Thank23·

·you.24·

· · · · · · · ·              MS. ROGERS:··I do.25·
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· · · · · · · ·              JUDGE DAVIS:··Yes, I was -- I'm moving on·1·

·to Protestants.·2·

· · · · · · · · · ··                   RECROSS-EXAMINATION·3·

·QUESTIONS BY MS. EMILY ROGERS:·4·

· · ·    Q.· ·Do you know what the source water is for the·5·

·City of Ennis?·6·

· · ·    A.· ·No, I do not specifically.··I -- my assumption·7·

·was it was Bardwell Lake.·8·

· · ·    Q.· ·And do you know what the source water is for the·9·

·City of Waxahachie?10·

· · ·    A.· ·Is Bardwell Lake.11·

· · ·    Q.· ·Have you had any discussions with the City about12·

·whether this development would be required to fund all of13·

·the infrastructure that's listed on Exhibit 4 of your14·

·testimony?15·

· · ·    A.· ·I think we've answered that before.··But no,16·

·ma'am, I have not.17·

· · · · · · · ·              MS. ROGERS:··I pass the witness.18·

· · · · · · · ·              JUDGE DAVIS:··All right.··Mr. Selinger,19·

·your final redirect of this witness.20·

· · · · · · · ·              MR. SELINGER:··I am done, Your Honor.21·

·Thank you.22·

· · · · · · · ·              JUDGE DAVIS:··All right.··Thank you.23·

· · · · · · · ·              Thank you, Mr. Gillespie, for your testimony24·

·today.25·
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· · · · · · · ·              Mr. Selinger, is -- are you resting your·1·

·case now?·2·

· · · · · · · ·              MR. SELINGER:··Yes.·3·

· · · · · · · ·              JUDGE DAVIS:··All right.··We're going to·4·

·move on to the Executive Director.·5·

· · · · · · · ·              MS. PAWELKA:··Your Honor, at this time the·6·

·Executive Director would like to call Josi Robertson to·7·

·the stand.·8·

· · · · · · · ·              JUDGE DAVIS:··All right.··I'm looking here.·9·

·Ms. Robertson?··There she is.10·

· · · · · · · ·              If you could unmute yourself, raise your11·

·right hand, state your name so I can swear you in.12·

· · · · · · · ·              THE WITNESS:··Hello.··Yes, I'm Josi13·

·Robertson.14·

· · · · · · · ·              JUDGE DAVIS:··Do you swear or affirm that15·

·the testimony you're about to provide in this proceeding16·

·is the truth, the whole truth, and nothing but the truth?17·

· · · · · · · ·              THE WITNESS:··Yes, Your Honor.18·

· · · · · · · ·              JUDGE DAVIS:··All right.··Thank you.19·

· · · · · · · ·              Okay.··Go ahead, Ms. Pawelka.20·

· · · · · · · · · ·                  DIRECT EXAMINATION21·

·QUESTIONS BY MS. AUBREY PAWELKA:22·

· · ·    Q.· ·Ms. Robertson, if I were to ask you the same23·

·questions as are in your prefiled testimony, would your24·

·answers be the same today as they were then?25·
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· · ·    A.· ·Yes.·1·

· · · · · · · ·              MS. PAWELKA:··Your Honor, at this time the·2·

·Executive Director offers into evidence ED-JR 1 through·3·

·ED-JR 7.·4·

· · · · · · · ·              JUDGE DAVIS:··Give me one second.·5·

· · · · · · · ·              Do we have any objections to ED-JR 1 through·6·

·ED-JR --·7·

· · · · · · · ·              Did you say 7 or 2nd?·8·

· · · · · · · ·              MS. PAWELKA:··7.·9·

· · · · · · · ·              JUDGE DAVIS:··7, okay.10·

· · · · · · · ·              -- ED-JR 1 through ED-JR 7, do we have any11·

·objections?12·

· · · · · · · ·              MR. SELINGER:··No, Your Honor.13·

· · · · · · · ·              JUDGE DAVIS:··All right.··I'm not hearing14·

·any; so I'm going to admit ED-JR 1 through ED-JR 7.··All15·

·right.16·

· · · · ·        (ED-JR Exhibits 1, Exhibit 2, Exhibit 3,17·

· · · · · · ·            Exhibit 4, Exhibit 5, Exhibit 6,18·

· · · · · · · · ··                 and Exhibit 7 admitted.)19·

· · · · · · · ·              MS. PAWELKA:··At this time I would like to20·

·tender Ms. Robertson for cross-examination.21·

· · · · · · · ·              JUDGE DAVIS:··Thank you.··And Mr. Selinger,22·

·you will begin.23·

· · · · · · · ·              MR. SELINGER:··No questions, Your Honor.24·

· · · · · · · ·              JUDGE DAVIS:··Okay.··OPIC?25·
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· · · · · · · ·              MR. MARTINEZ:··One quick one.·1·

· · · · · · · · · ·                  CROSS-EXAMINATION·2·

·QUESTIONS BY MR. ELI MARTINEZ:·3·

· · ·    Q.· ·Ms. Robertson, do you consider algae when you're·4·

·doing your dissolved oxygen model?·5·

· · ·    A.· ·Yes, we do.··And that is included in my model in·6·

·the form of chlorophyl-a.·7·

· · ·    Q.· ·Have you taken into consideration the·8·

·respiration cycles, daytime, nighttime, and how that·9·

·might impact the testimony --10·

· · ·    A.· ·So -- yes, so QUAL-TX is a steady-state model;11·

·so it doesn't simulate changes over a course of, like, a12·

·day or year.··It's -- you know, it's one set of inputs13·

·and you get the outputs.14·

· · · · · · · ·              The algal production rate that is included15·

·in the model is intended to be used -- or is16·

·representative of sort of the net oxygen production from17·

·algae.··So it's in the model; it's just one net value.18·

· · ·    Q.· ·Okay.··So there wouldn't -- as far as the model19·

·is concerned, it wouldn't make a difference if they20·

·changed throughout the day.··It takes kind of the -- the21·

·net output at the end of the day?22·

· · ·    A.· ·Yes, correct.23·

· · ·    Q.· ·And you don't foresee any problems in terms of24·

·product life, plant life, water quality, et cetera, for25·
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·there to be those changes throughout the day in oxygen·1·

·levels due to the algorithm?·2·

· · ·    A.· ·No.··I don't have any information that would·3·

·indicate algal growth would be a problem at this time,·4·

·no.·5·

· · ·    Q.· ·Okay.··I don't think I have any other questions.·6·

·Thank you.·7·

· · · · · · · ·              JUDGE DAVIS:··Thank you.··Okay.··Moving on·8·

·to the Protestants.·9·

· · · · · · · · · ··                   CROSS-EXAMINATION10·

·QUESTIONS BY STEFANIE ALBRIGHT:11·

· · ·    Q.· ·Hi, Ms. Robertson.··My name is Stefanie12·

·Albright.13·

· · · · · · · ·              First of all, since 2008 has the TCEQ14·

·reevaluated the margin of safety for the QUAL-TX15·

·modeling?16·

· · ·    A.· ·No, not that I'm aware of.17·

· · ·    Q.· ·You mentioned on page 11 of your testimony that18·

·the combination of discharges at the full permitted flow19·

·and effluent limit concentrations paired with hot and dry20·

·summertime low flow conditions are unlikely to occur.21·

· · · · · · · ·              You would agree with me that hot and dry22·

·conditions are likely to occur; correct?23·

· · ·    A.· ·I'm sorry, I'm -- can you repeat the end of24·

·that?25·
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· · ·    Q.· ·Sure.··Would you agree with me that hot and dry·1·

·condition are likely to occur?·2·

· · ·    A.· ·Yes and -- yes.·3·

· · ·    Q.· ·So are you saying that an entity discharging at·4·

·its full permitted amount in the summer is unlikely to·5·

·occur?·6·

· · ·    A.· ·No.··So the QUAL-TX model used to evaluate the·7·

·dissolved oxygen, instream dissolved oxygen, we model it·8·

·over the most sort of pessimistic conditions.··That·9·

·includes hot, dry summertime, low-flow conditions as well10·

·as modeling the effluent at its full permitted flow and11·

·effluent concentration.12·

· · ·    Q.· ·So have you or anyone else at the agency13·

·verified this assertion?14·

· · ·    A.· ·Assertion -- which assertion?15·

· · ·    Q.· ·Yes.··Relating to the fact that the full16·

·permitted amount in the summer is unlikely to occur.17·

· · ·    A.· ·Yes.··That information is a part of the -- I18·

·think it's ED-7 documentation or my -- my 7-ED19·

·submittal -- I'm sorry, I don't know the -- I forget the20·

·name of it.21·

· · ·    Q.· ·So has this information been verified in the22·

·field?23·

· · ·    A.· ·"In the field," could you explain that more?24·

· · ·    Q.· ·Like has there actually been --25·
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· · · · · · · ·              For this particular modeling, have you done·1·

·site visits?·2·

· · ·    A.· ·No, I have not.·3·

· · ·    Q.· ·And do you know, has TCEQ done a field·4·

·verification of the -- the assumptions in the QUAL-TX's·5·

·modeling?·6·

· · ·    A.· ·No, we have not.··There is no site-specific --·7·

·we have not done a site visit of the -- this discharge or·8·

·of the downstream water bodies that I'm aware of, no.·9·

· · ·    Q.· ·And do you know in general for the QUAL-TX10·

·modeling if the TCEQ has ever done any particular field11·

·or site testing relating to the assumptions?12·

· · ·    A.· ·So the assumptions of -- which assumptions?13·

·Just --14·

· · ·    Q.· ·The QUAL-TX modeling that -- if it gets -- going15·

·back to the question of the assumption of the full16·

·permitted flow and effluent limit concentrations paired17·

·with hot, dry, summertime, low-flow conditions unlikely18·

·to occur.19·

· · ·    A.· ·So the conditions you just described, those are20·

·the model assumptions; so that's what we model the21·

·conditions at since they are the most pessimistic in22·

·terms of DO levels.23·

· · ·    Q.· ·Why in your modeling did you ignore the24·

·consumption of oxygen in water resulting from algae25·
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·respiration during the dark hours?·1·

· · ·    A.· ·Yes, as mentioned before, QUAL-TX is a·2·

·steady-state model; so algae is -- the oxygen production·3·

·from algae is represented as sort of a net or average·4·

·value.··It doesn't -- QUAL-TX doesn't make a distinction·5·

·between, like, night and day.··It's just a steady-state·6·

·model.·7·

· · ·    Q.· ·So I'm going to refer to your testimony on·8·

·page 13 (sic), lines 27 to 30.··Take a second to pull it·9·

·up.10·

· · ·    A.· ·Uh-huh.··Yes.11·

· · ·    Q.· ·Okay.··You state that the modeling results12·

·indicate that effluent constituents return back to13·

·background levels by the time the discharge reaches14·

·Waxahachie Creek.15·

· · · · · · · ·              What effluent constituents are you referring16·

·to in this testimony?17·

· · ·    A.· ·So the effluent constituents I'm referring to18·

·are the ones that we use in the QUAL-TX modeling.··The19·

·BOD or CBOD, ammonia nitrogen, and dissolved oxygen.20·

· · · · · · · ·              And "back to background," this is in21·

·reference to the other per -- not the Selinger permit.22·

·This is the WQ0015964001.23·

· · ·    Q.· ·Would you agree that the nitrate concentration24·

·in the steam is higher than ambient conditions after25·
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·discharge?·1·

· · ·    A.· ·The -- sorry, the nitrate or ammonia --·2·

· · ·    Q.· ·The nitrate, nitrate concentration.·3·

· · ·    A.· ·So for dissolved oxygen modeling analysis, we·4·

·don't look at the nitrate; we look at the ammonia value,·5·

·ammonia nitrogen values.·6·

· · ·    Q.· ·Would you agree that the sulfate concentration·7·

·in the stream is higher than ambient conditions after·8·

·discharge?·9·

· · ·    A.· ·Again, with the dissolved oxygen modeling,10·

·sulfate is not a constituent that we look at or include.11·

· · ·    Q.· ·And would you agree that sulfate loading would12·

·continue downstream to Waxahachie Lake, to Waxahachie13·

·Creek, and then to Lake Bardwell?14·

· · ·    A.· ·Sulfate, again, looking at that is outside the15·

·scope of my review.16·

· · ·    Q.· ·Would you agree that there is a 303(d)17·

·impairment for sulfate in the receiving waters downstream18·

·of the proposed wastewater treatment plant?19·

· · ·    A.· ·Yes, there is a 303(d) listing on the 2020 list20·

·for sulfate in Lake Bardwell.21·

· · · · · · · ·              MS. ALBRIGHT:··Your Honor, can we have just22·

·a quick minute?23·

· · · · · · · ·              JUDGE DAVIS:··Yes.24·

· · · · · · · ·              MS. ALBRIGHT:··Okay.25·
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· · ·    Q.· ·(BY MS. ALBRIGHT) Okay.··I have one additional·1·

·question.·2·

· · · · · · · ·              Ms. Robertson, If you do not conduct -- did·3·

·not conduct a site visit to the site, how do you know·4·

·that the QUAL-TX modeling is correct?·5·

· · ·    A.· ·When you -- what do you mean by "correct"?··Do·6·

·you mean follows our procedures?·7·

· · ·    Q.· ·That the -- that the information produced by the·8·

·modeling is correct relating to the dissolved oxygen --·9·

· · ·    A.· ·Yes.··So when taking into account all the model10·

·inputs, no, I did not do a site visit.··But it does11·

·include a lot of site visit information.··Specifically,12·

·this includes flow and temperature information from USGS13·

·gage on Waxahachie Creek, includes water quality data14·

·from SWQM stations within Lake Bardwell.15·

· · · · · · · ·              So yeah, that's how I included those types16·

·of variables.17·

· · · · · · · ·              MS. ALBRIGHT:··No further questions, Your18·

·Honor.19·

· · · · · · · ·              JUDGE DAVIS:··Thank you.20·

· · · · · · · ·              Any redirect?21·

· · · · · · · ·              MS. PAWELKA:··Yes, Your Honor.22·

· · · · · · · · ··                 REDIRECT EXAMINATION23·

·QUESTIONS BY MS. AUBREY PAWELKA:24·

· · ·    Q.· ·Ms. Robertson, has EPA approved of current SOPs25·
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·and IPs?·1·

· · ·    A.· ·Yes.·2·

· · ·    Q.· ·Are site visits required for application·3·

·reviews?·4·

· · ·    A.· ·No.·5·

· · ·    Q.· ·Is TCEQ required to use the QUAL-TX model?·6·

· · ·    A.· ·For this application or just in general?·7·

· · ·    Q.· ·In general.·8·

· · ·    A.· ·Yes.··QUAL-TX is the main modeling used for·9·

·stream and river bodies and is approved by EPA.10·

· · ·    Q.· ·Are there any other models you would be allowed11·

·to use instead of QUAL-TX?12·

· · ·    A.· ·Depending on the situation, there might be13·

·different models I think more applicable for other water14·

·body uses.··But in this case QUAL-TX was the most15·

·appropriate.16·

· · · · · · · ·              MS. PAWELKA:··No further questions, Your17·

·Honor.18·

· · · · · · · ·              JUDGE DAVIS:··Thank you.19·

· · · · · · · ·              For recross, Mr. Selinger?20·

· · · · · · · ·              MR. SELINGER:··No, Your Honor.21·

· · · · · · · ·              JUDGE DAVIS:··All right.··OPIC?22·

· · · · · · · · · ·                  RECROSS-EXAMINATION23·

·QUESTIONS BY MR. ELI MARTINEZ:24·

· · ·    Q.· ·Does QUAL-TX account for sulfates?25·
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· · ·    A.· ·No, it does not.·1·

· · ·    Q.· ·Do any of the other models that could have·2·

·potentially been used that you were asked about?·3·

· · ·    A.· ·Not that I'm aware.··Sulfates are not a·4·

·consideration that we have for dissolved oxygen modeling.·5·

· · · · · · · ·              MR. MARTINEZ:··No further questions.··Thank·6·

·you.·7·

· · · · · · · ·              JUDGE DAVIS:··And Protestants?·8·

· · · · · · · ·              MS. ALBRIGHT:··No further questions.·9·

· · · · · · · ·              JUDGE DAVIS:··All right.··Did you have any10·

·final redirect, Ms. Pawelka?11·

· · · · · · · ·              MS. PAWELKA:··No, Your Honor.12·

· · · · · · · ·              JUDGE DAVIS:··All right.··Thank you for13·

·your testimony, Ms. Robertson.14·

· · · · · · · ·              Ms. Pawelka, your next witness.15·

· · · · · · · ·              MS. PAWELKA:··Your Honor, at this time the16·

·ED would like to call Jeff Paull to the stand.17·

· · · · · · · ·              JUDGE DAVIS:··All right.··There, I see him.18·

· · · · · · · ·              Hello, Mr. Paull, if you could raise your19·

·right hand, state your name, and then I will swear you20·

·in.21·

· · · · · · · ·              THE WITNESS:··My name is Jeff Paull.22·

· · · · · · · ·              JUDGE DAVIS:··Do you swear or affirm that23·

·the testimony you're about to provide in this proceeding24·

·is the truth, the whole truth, and nothing but the truth?25·
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· · · · · · · ·              THE WITNESS:··Yes, I do.·1·

· · · · · · · ·              JUDGE DAVIS:··Thank you.·2·

· · · · · · · ·              All right, Ms. Pawelka.·3·

· · · · · · · · · ··                   DIRECT EXAMINATION·4·

·QUESTIONS BY MS. AUBREY PAWELKA:·5·

· · ·    Q.· ·Mr. Paull, if I were to ask you the same·6·

·questions as were in your prefiled testimony, would your·7·

·answers be the same today as they were then?·8·

· · ·    A.· ·Yes.·9·

· · ·    Q.· ·Can you please identify ED-JP-1?10·

· · ·    A.· ·It's my prefiled testimony.11·

· · ·    Q.· ·Do you have any changes?12·

· · ·    A.· ·No.13·

· · · · · · · ·              MS. PAWELKA:··Your Honor, at this time the14·

·Executive Director offers into evidence ED-JP-1 through15·

·ED-JP-3.16·

· · · · · · · ·              JUDGE DAVIS:··Any objections to ED-JP-1 to17·

·ED-JP-3?18·

· · · · · · · ·              Hearing none, I'm going to admit ED-JP 119·

·through ED-JP-3.··Both have been admitted.20·

· · · · · · · ·              (ED-JP Exhibit 1, Exhibit 2,21·

· · · · · · · · ··                 and Exhibit 3 admitted.)22·

· · · · · · · ·              MS. PAWELKA:··At this time I tender23·

·Mr. Paull for cross-examination.24·

· · · · · · · ·              JUDGE DAVIS:··All right.··Mr. Selinger, do25·
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·you have any questions for this witness?·1·

· · · · · · · ·              MR. SELINGER:··No, Your Honor.·2·

· · · · · · · ·              JUDGE DAVIS:··All right.··OPIC?·3·

· · · · · · · ·              MR. MARTINEZ:··Nothing from OPIC, Your·4·

·Honor.·5·

· · · · · · · ·              JUDGE DAVIS:··All right.··And Protestants?·6·

· · · · · · · ·              MS. ROGERS:··Yes, we have questions.·7·

· · · · · · · ·              JUDGE DAVIS:··Okay.·8·

· · · · · · · · · · ·                    CROSS-EXAMINATION·9·

·QUESTIONS BY MS. EMILY DAVIS:10·

· · ·    Q.· ·Good morning, Mr. Paull.11·

· · · · · · · ·              Would you please turn to page 8 of your12·

·testimony.13·

· · ·    A.· ·Okay.14·

· · ·    Q.· ·At the top of your testimony, you state that15·

·"Permit limits for total dissolved solid including16·

·sulfate are not included in permits unless it has been17·

·demonstrated via a screening procedure that the facility18·

·is discharging TDS in amounts that cause an exceedance of19·

·water quality standards."20·

· · · · · · · ·              What -- when are those screening procedures21·

·performed?22·

· · ·    A.· ·According to our implementation procedures,23·

·they're performed on discharges above 1 million gallons24·

·per day for municipal permits.25·
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· · ·    Q.· ·And are these screening -- screenings done after·1·

·the issuance of the permits and after the facility is·2·

·constructed?·3·

· · ·    A.· ·Well, actually, they would, usually from my·4·

·experience, be performed on -- on amendments to permits·5·

·when we already have discharge data on levels of TDS·6·

·being discharged because that's one of the components of·7·

·the screenings that we perform.··So if there's no --·8·

·there's no effluent being discharged yet, then basically·9·

·we can't perform a screening.10·

· · ·    Q.· ·So you mentioned the permit limits -- well,11·

·let's see.12·

· · · · · · · ·              Are you saying -- so if it's a new permit,13·

·you don't do any analysis of the source water; is that14·

·correct?15·

· · ·    A.· ·Will you please rephrase that question?16·

· · ·    Q.· ·For new permits you do not do any analysis of17·

·source water?18·

· · ·    A.· ·Analysis of source -- yeah, I think the answer19·

·is "no."20·

· · ·    Q.· ·And you agree that TCEQ does have a sulfate21·

·water quality standard; correct?22·

· · ·    A.· ·Yes.··Our standards include sulfate criteria.23·

· · ·    Q.· ·And you would also agree that Lake Bardwell is24·

·currently not meeting water quality standards for25·
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·sulfate?·1·

· · ·    A.· ·Correct.·2·

· · ·    Q.· ·What existing uses are impaired by sulfate?·3·

· · ·    A.· ·I think the TDS criteria protect the drinking·4·

·water uses.·5·

· · ·    Q.· ·And you're aware that Lake Bardwell is a·6·

·drinking water -- a sole-source drinking water supply·7·

·lake for the City of Ennis and the City of Waxahachie?·8·

· · ·    A.· ·Yes.·9·

· · ·    Q.· ·And do you know how sulfate gets removed from10·

·wastewater?11·

· · ·    A.· ·No, I'm not familiar with that.12·

· · ·    Q.· ·Do you know if this particular facility would be13·

·able to remove sulfates?14·

· · ·    A.· ·I'm not sure.··I'm not familiar with that.15·

· · ·    Q.· ·You say on page 8 of your testimony that "the16·

·limits are sufficient to prevent water quality concerns17·

·related to bacteria and nitrate."18·

· · · · · · · ·              What methodology did you use to reach that19·

·conclusion?20·

· · ·    A.· ·For bacteria, recommended the limits equal to21·

·the segment criteria of -- so the criteria should be22·

·protected from a discharge of bacteria in this permit.23·

· · · · · · · ·              And nitrates, I followed the procedures in24·

·our standard implementation procedures to determine if25·
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·nitrate was concerned.··And none of the -- none of the·1·

·provisions were met.·2·

· · ·    Q.· ·What are those provisions?·3·

· · ·    A.· ·I have one of them in my prefiled testimony.·4·

·Would you like me to read them?··It's on page 9.·5·

· · ·    Q.· ·Okay.··No --·6·

· · ·    A.· ·Starting with --·7·

· · ·    Q.· ·My next -- my next question is about that; so --·8·

· · ·    A.· ·Oh, okay.·9·

· · ·    Q.· ·On page 9, lines 28 and 29, you state that10·

·"These conditions do not apply, and therefore, a nitrate11·

·limit was not recommended."12·

· · · · · · · ·              Can you tell me why does the first bullet,13·

·the No. 1, "growth of nuisance aquatic vegetation," why14·

·that does not apply?15·

· · ·    A.· ·Growth of nuisance aquatic vegetation is16·

·unlikely in my judgment based on the characteristics of17·

·the receiving water.18·

· · ·    Q.· ·What do you consider to be a nuisance aquatic19·

·vegetation?20·

· · ·    A.· ·Nuisance, it's -- I -- it is a kind of21·

·subjective -- what we call a narrative criteria.··It's --22·

·it's something that would impair the in -- recreation23·

·or -- and enjoyment of the water.24·

· · ·    Q.· ·Would you agree with me that the presence of25·
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·nitrate and total nitrogen have the potential to increase·1·

·algae in Lake Bardwell?·2·

· · ·    A.· ·Total nitrate would...·3·

· · ·    Q.· ·The presence of nitrate or total nitrogen have·4·

·the potential to increase algae in Lake Bardwell;·5·

·correct?·6·

· · ·    A.· ·Potential is -- yeah, I guess I would say it has·7·

·the potential.·8·

· · ·    Q.· ·On page 10 of your testimony, lines 21 through·9·

·22, you state that "the permit is designed to be10·

·protective of public drinking water supplies."11·

· · · · · · · ·              What methodologies did you use to reach that12·

·conclusion?13·

· · ·    A.· ·The -- the permit limits and the requirements of14·

·the permit are protective of drinking water intake15·

·standards.16·

· · ·    Q.· ·If -- if the effluents have high sulfates17·

·because the source of the -- of the water going into the18·

·wastewater treatment plant originated from ground water19·

·that was high in sulfates, is your conclusion still the20·

·same?21·

· · ·    A.· ·I haven't looked at how sulfates would mix with22·

·the receiving waters and the dilution that would -- that23·

·it would receive, and I can't provide you a -- because24·

·we -- our procedures don't permit us to perform a25·
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·screening in this scenario.··So I -- I can't answer that·1·

·question.·2·

· · ·    Q.· ·If there are high levels of sulfate in the·3·

·source water that is not treated to remove it, the·4·

·additional sulfate from the source will increase the·5·

·ambient concentrations and relative ratios of sulfate in·6·

·the receiving water; correct?·7·

· · ·    A.· ·Depending on the dilution -- because the·8·

·discharge will include water as well; so the·9·

·concentration would depend on, you know, the mixture of10·

·the effluent with the receiving water.11·

· · ·    Q.· ·But it will still add sulfate to the receiving12·

·water; correct?13·

· · ·    A.· ·In absolute amounts.··But in concentration14·

·amounts, I'm not sure the concentration would increase.15·

· · ·    Q.· ·So if the concentration that is being discharged16·

·is higher than what is in the receiving water, then the17·

·concentration will increase; correct?18·

· · ·    A.· ·Yes.19·

· · ·    Q.· ·If the discharge contributes to an increase to20·

·an ex -- the discharge contributes to an existing21·

·impairment, it cannot pass the Tier 1 antidegradation22·

·test that the existing uses are protected; correct?23·

· · ·    A.· ·Can you please repeat that?24·

· · ·    Q.· ·If the discharge contributes to an existing25·

STRYKER REPORTING SERVICES (817) 494-0700

Copy from re:SearchTX



Oral Administrative Hearing 1/25/2023

81

·impairment, it cannot pass the Tier 1 antidegradation·1·

·test that the existing uses are protected; correct?·2·

· · ·    A.· ·Correct.·3·

· · ·    Q.· ·And so if this particular wastewater treatment·4·

·plant is discharging sulfates in high -- higher·5·

·concentrations than what is in the already impaired·6·

·receiving water, then it doesn't pass the Tier 1·7·

·antidegradation test; is that correct?·8·

· · ·    A.· ·I don't know about that.·9·

· · · · · · · ·              MS. ROGERS:··Just give me one more minute.10·

·Let me go off -- let me mute for a second.11·

· · · · · · · ·              We have no further questions.12·

· · · · · · · ·              JUDGE DAVIS:··All right.··Do you have any13·

·redirect, Ms. Pawelka?14·

· · · · · · · ·              MS. PAWELKA:··Yes, Your Honor.15·

· · · · · · · · · ·                  REDIRECT EXAMINATION16·

·QUESTIONS BY MS. AUBREY PAWELKA:17·

· · ·    Q.· ·How did the application pass through the Tier 118·

·antidegradation review?19·

· · ·    A.· ·How did it pass?20·

· · ·    Q.· ·Yes.21·

· · ·    A.· ·Oh --22·

· · ·    Q.· ·How did you -- yeah.··Go ahead.23·

· · ·    A.· ·It passed --24·

· · ·    Q.· ·(Inaudible) --25·
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· · ·    A.· ·(Inaudible).·1·

· · ·    Q.· ·Could you explain -- could you explain how it·2·

·passed?·3·

· · ·    A.· ·Tier 1 protects the water quality uses, and the·4·

·water quality uses will be protected.·5·

· · · · · · · ·              MS. PAWELKA:··No further questions.·6·

· · · · · · · ·              JUDGE DAVIS:··All right.··Final recross,·7·

·Mr. Selinger?·8·

· · · · · · · · · ··                   RECROSS EXAMINATION·9·

·QUESTIONS BY MR. STEPHEN SELINGER:10·

· · ·    Q.· ·Are you aware of any violations of law,11·

·including any regarding sulfates, in either the TCEQ12·

·analysis or the TCEQ draft permits?13·

· · ·    A.· ·No, I'm not.14·

· · · · · · · ·              MS. ROGERS:··Ob -- object to that question.15·

·It's asking a legal conclusion, and he's not been put up16·

·as a legal expert.17·

· · · · · · · ·              JUDGE DAVIS:··All right.··Mr. Selinger, if18·

·you could rephrase, please.19·

· · ·    Q.· ·(BY MR. SELINGER) Are you aware that TCEQ is20·

·required to follow the law in its permits?21·

· · ·    A.· ·That's my belief.22·

· · ·    Q.· ·Are you aware of any violations of law in the23·

·recommended permit?24·

· · · · · · · ·              MS. ROGERS:··Objection, Your Honor.25·
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·Objection, Your Honor.··Same type question, he's asking·1·

·about violations of law.·2·

· · · · · · · ·              JUDGE DAVIS:··Yes.··This witness cannot·3·

·testify as to violations of law, Mr. Selinger.·4·

· · ·    Q.· ·(BY MR. SELINGER) Okay.··Well, then let me·5·

·ask:··You -- you answered that TCEQ followed the law in·6·

·its grant permit and analysis.·7·

· · · · · · · ·              Did TCEQ follow the law in its grant permit·8·

·and analysis, including any laws regarding sulfates?·9·

· · · · · · · ·              MS. ROGERS:··Objection, Your Honor.··Again,10·

·the same issue.··He's not --11·

· · · · · · · ·              JUDGE DAVIS:··Yes, Mr. -- sustained.12·

· · · · · · · ·              Mr. Selinger, you're going to need to move13·

·on from this point.14·

· · · · · · · ·              MR. SELINGER:··Nothing further, Your Honor.15·

· · · · · · · ·              JUDGE DAVIS:··All right.··Any -- any16·

·questions from OPIC?17·

· · · · · · · · · · ·                    CROSS-EXAMINATION18·

·QUESTIONS BY MR. ELI MARTINEZ:19·

· · ·    Q.· ·You were asked -- well, you gave testimony about20·

·designating the uses and how there can't be degradation21·

·of those uses.22·

· · · · · · · ·              What -- what was the use that was set out23·

·for the receiving water?24·

· · ·    A.· ·As far as aquatic life pieces, the unnamed25·
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·tributary received a minimal aquatic life use, and·1·

·Waxahachie Creek received an intermediate aquatic life·2·

·use and their associated water quality criteria.·3·

· · ·    Q.· ·Great.··Thank you.··No further questions.·4·

· · · · · · · ·              JUDGE DAVIS:··All right.··And for·5·

·Protestants.·6·

· · · · · · · ·              JUDGE DAVIS:··We have no additional·7·

·questions.·8·

· · · · · · · ·              JUDGE DAVIS:··All right.··Any final·9·

·redirect?10·

· · · · · · · ·              MS. PAWELKA:··No, Your Honor.11·

· · · · · · · ·              JUDGE DAVIS:··All right.··Thank you,12·

·Mr. Paull, for your testimony today.13·

· · · · · · · ·              Ms. Pawelka, who are you calling next?14·

· · · · · · · ·              MS. PAWELKA:··Your Honor, at this time the15·

·Executive Director would like to call Abdur Rahim to the16·

·stand.17·

· · · · · · · ·              JUDGE DAVIS:··Okay.··Let's see here.··There18·

·we are.19·

· · · · · · · ·              Hello, Mr. Rahim.··If you could state your20·

·name for the record and raise your right hand so I can21·

·swear you in.22·

· · · · · · · ·              THE WITNESS:··Yeah, my name is Abdur Rahim.23·

· · · · · · · ·              JUDGE DAVIS:··Do you swear or affirm that24·

·the testimony you're about to provide in this proceeding25·
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·is the truth, the whole truth, and nothing but the truth?·1·

· · · · · · · ·              THE WITNESS:··Yes, I do.·2·

· · · · · · · ·              JUDGE DAVIS:··Thank you.·3·

· · · · · · · ·              All right, Ms. Pawelka, you may proceed.·4·

· · · · · · · · · · · ··                       ABDUR RAHIM,·5·

· ··   having been first duly sworn, testified as follows:·6·

· · · · · · · · · · ·                    DIRECT EXAMINATION·7·

·QUESTIONS BY MS. AUBREY PAWELKA:·8·

· · ·    Q.· ·Mr. Rahim, if I were to ask you the same·9·

·questions as are in your prefiled testimony, would your10·

·answers be the same today as they were then?11·

· · ·    A.· ·Yes.12·

· · ·    Q.· ·Can you identify EDAR-1?13·

· · ·    A.· ·Yes.14·

· · ·    Q.· ·And do you have any changes?15·

· · ·    A.· ·No.16·

· · · · · · · ·              MS. PAWELKA:··Your Honor, the Executive17·

·Director offers into evidence ED-AR-1 through ED-AR-2.18·

· · · · · · · ·              JUDGE DAVIS:··Do we have any objections to19·

·ED-AR-1 through ED-AR-2?20·

· · · · · · · ·              All right.··Hearing none, I'm going to admit21·

·ED-AR-1 and ED-AR-2.22·

· · · · · ·          (ED-AR Exhibit 1 and Exhibit 2 admitted.)23·

· · · · · · · ·              MS. PAWELKA:··At this time I tender24·

·Mr. Rahim for cross-examination.25·
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· · · · · · · ·              JUDGE DAVIS:··Thank you.·1·

· · · · · · · ·              Mr. Selinger, you may begin your cross.·2·

· · · · · · · ·              MR. SELINGER:··I pass the witness, Your·3·

·Honor.·4·

· · · · · · · ·              JUDGE DAVIS:··All right.··Then we can move·5·

·on to OPIC.·6·

· · · · · · · · · ··                   CROSS-EXAMINATION·7·

·QUESTIONS BY MR. ELI MARTINEZ:·8·

· · ·    Q.· ·Good morning still, Mr. Rahim.·9·

· · · · · · · ·              From you testimony it seems as though you10·

·don't have any proof that Mr. Selinger owned the land11·

·where the proposed treatment facility will be located.12·

· · · · · · · ·              Is that still -- I'm going to try hard not13·

·to refer to any facts that's not in evidence.··But is14·

·that still your opinion as you sit here today?15·

· · ·    A.· ·Yes, I do have opinion that, in my review of the16·

·application, I see in Section 9, Page No. 21, it says17·

·owner of the treatment facility is Stephen Selinger and18·

·owner of the land where the treatment facility is or will19·

·be is also Stephen Selinger.··So we do not have any20·

·further inquiry or question about the land ownership.21·

· · ·    Q.· ·Does -- you had stated that if the -- if the22·

·judge found that Mr. Selinger was not the owner, that you23·

·would not -- you would recommend denial of the24·

·application.25·
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· · · · · · · ·              As you sit here today, do you still·1·

·recommend denial of the application based on that -- on·2·

·that point?·3·

· · ·    A.· ·Yes.··I'm looking at the application, and then·4·

·we do not have any record of the land ownership.·5·

·However, we did find afterwards and -- the land is sold·6·

·to somebody else, you know, reading the prefiled·7·

·testimony for different folks.··But in our record we do·8·

·not have that -- we did not receive that -- receive any·9·

·document from the Applicant yet.··So we are depending on10·

·the application.11·

· · ·    Q.· ·Yes, sir.··Do you recommend denial based on that12·

·ownership issue as of today that's in your testimony?13·

· · ·    A.· ·Yes.··If Applicant does not own the land, then14·

·this -- the application could be denied.··However, in the15·

·application if we see -- like Section 9, page No. 21 C16·

·and D, if we will see the different person, definitely we17·

·would have asked -- at least recommend our -- another18·

·contract with the own -- or contract with the third party19·

·who owned the land.··But in that time we saw the same20·

·person owning the land and owning the facility that the21·

·treatment plant will be -- the land -- the treatment22·

·plant will be.··So we did not ask any question.23·

· · ·    Q.· ·Okay.··I'm sorry, I don't mean to belabor the24·

·point, I'm just -- I'm not sure that I understood25·
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·correctly whether or not you are today recommending·1·

·denial based on the issue of ownership.·2·

· · ·    A.· ·Yes.··Yes.··I mean, if -- if the Applicant does·3·

·not own the land or facility that the -- will be in that·4·

·land, then -- then, you know, this permit could deny.·5·

· · ·    Q.· ·Okay.··And you don't have any information as of·6·

·today that would indicate that Mr. Selinger does, in·7·

·fact, own that property and is eligible to apply for the·8·

·permit that's been requested?·9·

· · ·    A.· ·No, nothing is submitted to the TCEQ.10·

· · ·    Q.· ·Okay.··Thank you.··That answers my question.11·

·Thank you very much.12·

· · · · · · · ·              MR. MARTINEZ:··I pass the witness.13·

· · · · · · · ·              JUDGE DAVIS:··Okay.··Protestants?14·

· · · · · · · ·              MS. ROGERS:··Yes, I have some more15·

·questions.··Okay.16·

· · · · · · · · · ··                   CROSS-EXAMINATION17·

·QUESTIONS BY MS. EMILY ROGERS:18·

· · ·    Q.· ·Okay.··If you could turn to page 4, lines 2119·

·through 23 of your testimony, you outline what the20·

·Applicant is required to determine before filing the21·

·application.··You state that the Applicat -- the22·

·Applicant is to determine whether any permitted23·

·wastewater treatment facility or collection system are24·

·located within a three-mile radius of the proposed plant.25·
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· · · · · · · ·              So this inquiry is not limited to the·1·

·wastewater treatment plant; correct?·2·

· · ·    A.· ·Can you repeat it again, ma'am.·3·

· · ·    Q.· ·Let me get to that page in your testimony.··I'm·4·

·sorry.··Okay.·5·

· · · · · · · ·              Your testimony on page 4, lines 21 through·6·

·23 states that the application -- the Applicant is also,·7·

·in terms of regionalization, to determine whether there·8·

·are any domestic permitted wastewater treatment·9·

·facilities or collection systems located within a10·

·three-mile radius of the proposed facility; correct?11·

· · ·    A.· ·Yes.12·

· · ·    Q.· ·So the inquiry is not limited simply to located13·

·within a three-mile radius of a wastewater treatment14·

·facility; correct?15·

· · ·    A.· ·Yes.··I -- we look at -- in our -- in my review16·

·there is none, there is no other treatment facilities17·

·within three miles radius of this proposed facility.18·

· · ·    Q.· ·They're also supposed to look at whether or not19·

·they're within a three-mile radius of a collection20·

·system; correct?21·

· · ·    A.· ·Yes.22·

· · ·    Q.· ·And you understand from hearing Mr. Green or23·

·reading Mr. Green's testimony and Mr. Buechter -- his24·

·name is hard -- the testimony that Ennis's collection25·
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·system is within a three-mile radius of the proposed·1·

·wastewater treatment plant; correct?·2·

· · ·    A.· ·Yes.·3·

· · ·    Q.· ·And if you would look on page -- it's in the·4·

·admin record, it's -- I'm gonna -- it's in the·5·

·application, at Tab D of the admin record in the·6·

·application.··And it's Bates labeled page 99, but it's 22·7·

·of 80, if that helps you.·8·

· · ·    A.· ·22...·9·

· · ·    Q.· ·If we can pull it up on the computer screen, if10·

·you would --11·

· · ·    A.· ·Yes, I got that.··22 of 80.12·

· · · · · · · ·              MS. ALBRIGHT:··So we're going to go ahead13·

·and share it on our -- on the screen, if that's okay.14·

· · · · · · · ·              Okay.··I don't know if it's allowing us15·

·to -- there it goes.16·

· · ·    Q.· ·(BY MS. ROGERS) And so what is the first17·

·question under No. 3?18·

· · ·    A.· ·Yeah, first question is the nearby wastewater19·

·treatment plants or collection system; the Applicant said20·

·"yes," and then they submit attachment on that.21·

· · ·    Q.· ·Could you read -- could you read that question22·

·into the record?··Under No. 3, the first question under23·

·No. 3.24·

· · ·    A.· ·Okay.··"Are there any domestic permitted25·

STRYKER REPORTING SERVICES (817) 494-0700

Copy from re:SearchTX



Oral Administrative Hearing 1/25/2023

91

·wastewater treatment facilities or collection systems·1·

·located within a three-mile radius of the proposed·2·

·facility?"·3·

· · · · · · · ·              Applicant said "yes."·4·

· · ·    Q.· ·And you would agree with me based on this that·5·

·the Applicant is required to reach out to systems with·6·

·collection systems within a three-mile radius of the·7·

·proposed facility; correct?·8·

· · ·    A.· ·Yes.·9·

· · ·    Q.· ·And so turning back to your testimony on page 8,10·

·lines 18 through 19, you state -- the question was "Is11·

·the Applicant required to con" -- "to contract" or12·

·contact -- "contract with Ennis for wastewater service?"13·

· · · · · · · ·              And your answer is "No, because the City of14·

·Ennis's wastewater treatment facility is not located15·

·within three-mile radius of the proposed wastewater16·

·treatment facility."17·

· · · · · · · ·              You would agree with me that your statement18·

·that --19·

· · · · · · · ·              You would agree with me that the Applicant20·

·was required to contact the City of Ennis because its21·

·facilities were within -- because its collection22·

·facilities were within a three-mile radius; correct?23·

· · ·    A.· ·Yeah, collection system is within three miles,24·

·but the facility is not located -- the facility -- I25·
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·mean, WWTP -- Ennis's WWTP is not located within three·1·

·miles radius in my review.·2·

· · ·    Q.· ·Okay.··And the Applicant didn't provide any·3·

·information regarding service from Ennis in its·4·

·application; correct?·5·

· · ·    A.· ·No.·6·

· · ·    Q.· ·And the Applicant didn't include with the·7·

·application any analysis of expenditures required to·8·

·connect to the City of Ennis's system as part of its·9·

·application; correct?10·

· · ·    A.· ·No, ma'am.11·

· · · · · · · ·              MS. ROGERS:··Could you pull up Section --12·

·Texas Water Code, Section 26.0282?13·

· · ·    Q.· ·(BY MS. ROGERS) You stated in your testimony14·

·that the TCEQ has not denied a permit based on15·

·regionalization.··But you would agree with me that the16·

·TCEQ does have the authority to deny a permit based on17·

·regionalization based on this section?18·

· · ·    A.· ·Yes.··TCEQ policy on regionalization does not19·

·require, as I said, to deny any wastewater permit20·

·application.21·

· · ·    Q.· ·I would like for you to turn to page 13 of 21 of22·

·the -- of the application that's Tab D.23·

· · ·    A.· ·Page 13.24·

· · ·    Q.· ·The Bates number is --25·
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· · ·    A.· ·Yes, I'm on the -- page 13.·1·

· · ·    Q.· ·And tell me what this page is.·2·

· · ·    A.· ·This page, the Applicant sworn in by signing in·3·

·front of notary public.··The autograph is submitted, and·4·

·the application is true and correct.·5·

· · ·    Q.· ·And you would agree with me, based on the·6·

·information that has been provided by Mr. Osting about·7·

·the ownership of the property when this application was·8·

·filed, that Mr. Selinger was not the owner of the·9·

·property; correct?10·

· · ·    A.· ·Yes.11·

· · ·    Q.· ·And so the information in the application is not12·

·true and correct as he certified; correct?13·

· · ·    A.· ·Yes.14·

· · · · · · · ·              MS. ROGERS:··I don't have any additional15·

·questions.16·

· · · · · · · ·              JUDGE DAVIS:··Ms. Pawelka, your redirect?17·

· · · · · · · ·              MS. PAWELKA:··No questions, Your Honor.18·

· · · · · · · ·              JUDGE DAVIS:··All right.··Thank you,19·

·Mr. Rahim, for you testimony today.20·

· · · · · · · ·              MR. SELINGER:··Hol -- hold it.··Your --21·

·Your Honor -- Your Honor, I have questions.22·

· · · · · · · ·              JUDGE DAVIS:··No, Mr. Selinger.··You would23·

·only be allowed to ask questions based on redirect asked24·

·by the ED.··They've opted not to, and so there's no25·
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·opportunity for recross.·1·

· · · · · · · ·              MR. SELINGER:··Well, we brought in new·2·

·information, Your Honor, in regard to Mr. --·3·

· · · · · · · ·              JUDGE DAVIS:··Mr. Selinger, I'm -- I'm·4·

·sorry.··You had -- you started the cross-examination.·5·

·That was your opportunity to ask questions.··You elected·6·

·not to talk about the subject for whatever reason, and·7·

·that was your opportunity.··And there will be no recross·8·

·because there's no redirect.·9·

· · · · · · · ·              MR. SELINGER:··When does rebuttal start?10·

· · · · · · · ·              JUDGE DAVIS:··There's no rebuttal,11·

·Mr. Selinger.12·

· · · · · · · ·              MR. SELINGER:··Really?13·

· · · · · · · ·              JUDGE DAVIS:··All right.··Ms. Pawelka, let's14·

·move on.15·

· · · · · · · ·              MS. ROGERS:··I --16·

· · · · · · · ·              MS. PAWELKA:··We -- the ED rests the case.17·

· · · · · · · ·              JUDGE DAVIS:··Okay.··Ms. Rogers, did you18·

·have something?19·

· · · · · · · ·              MS. ROGERS:··No, I was just not sure if I20·

·said I didn't have any further questions of --21·

· · · · · · · ·              JUDGE DAVIS:··Oh --22·

· · · · · · · ·              MS. ROGERS:··-- him; so --23·

· · · · · · · ·              JUDGE DAVIS:··-- gotcha.··Okay.··Thank you.24·

·Thank you.25·
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· · · · · · · ·              All right.··So the ED rests.··Okay.·1·

· · · · · · · ·              At this time let me just get my documents.·2·

·Give me one minute.·3·

· · · · · · · ·              MR. SELINGER:··I have another request too,·4·

·Your Honor.·5·

· · · · · · · ·              JUDGE DAVIS:··Go ahead, Mr. Selinger.·6·

· · · · · · · ·              MR. SELINGER:··You denied Exhibit No. 8,·7·

·the Warranty Deed from Poetry Road, Stephen Selinger,·8·

·dated December 7th on the basis that it was not offered·9·

·in prefiled testimony as an exhibit.10·

· · · · · · · ·              The prefiled testimony was due before that.11·

·And I think we all know Stephen Selinger owns the12·

·property.··And I think that Warranty Deed should be13·

·admitted into evidence.··Mr. Osting's already testified14·

·that Mr. Selinger owns the property.··But to tidy things15·

·up, I think that deed should be put into evidence.16·

· · · · · · · ·              MS. ROGERS:··Again, I would object that it17·

·be admitted into evidence.··Mr. Osting's testimony was18·

·prefiled before he prefiled.··He could have addressed it19·

·in his prefiled testimony.20·

· · · · · · · ·              JUDGE DAVIS:··Yes, this -- we've already --21·

·I've already ruled on this.··And so I understand that22·

·you're re-urging it, but my ruling is the same.··We will23·

·not be admitting that exhibit.··It wasn't timely -- it24·

·wasn't prefiled.25·
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· · · · · · · ·              MR. SELINGER:··It was not possible to be·1·

·prefiled at that time.··It didn't exist at that time.·2·

· · · · · · · ·              MR. MARTINEZ:··Your Honor, I don't have the·3·

·timelines in front of me, but I do believe the Executive·4·

·Director moved to introduce the -- the issue.··Perhaps·5·

·that --·6·

· · · · · · · ·              JUDGE DAVIS:··Yes --·7·

· · · · · · · ·              MR. MARTINEZ:··-- (inaudible) --·8·

· · · · · · · ·              JUDGE DAVIS:··-- it -- that is true, they·9·

·moved to address it.··There was a deadline for prefiling10·

·testimony.··And I don't believe I received any11·

·testimony -- I don't believe I received anything.··There12·

·was nothing that was prefiled by the deadline that was13·

·set in that order.14·

· · · · · · · ·              MR. SELINGER:··Well, the exhibit did not15·

·exist at the time of the prefiled testimony.··Okay?··It's16·

·very clear.17·

· · · · · · · ·              JUDGE DAVIS:··Give me one second to look at18·

·the filings.19·

· · · · · · · ·              MS. ROGERS:··Judge, I believe it was20·

·January 10th was the deadline to prefile -- the parties21·

·to prefile exhibits relating to land ownership.22·

· · · · · · · ·              JUDGE DAVIS:··Yes, that is correct.··And23·

·I'm -- that's what I'm pulling up and looking at.··And24·

·I'm not seeing -- there was the November deadline, and25·
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·then this was a new deadline that was set in January.·1·

·And again, I'm not seeing -- I'm not changing my ruling·2·

·because it was not timely prefiled.·3·

· · · · · · · ·              MR. SELINGER:··Why would you not want to·4·

·know the truth of who owns the land?·5·

· · · · · · · ·              JUDGE DAVIS:··Mr. Selinger, there are rules·6·

·of procedure for this type of thing.··There are deadlines·7·

·to ensure fairness.··And so we are abiding by those·8·

·rules, and so those exhibits are not going to be·9·

·admitted.10·

· · · · · · · ·              All right.··Give me one minute now to11·

·just -- pulling up our procedural schedule.··And it looks12·

·like there's a short -- very short briefing window, and13·

·I'm just confirming that that's all right with the14·

·parties, February 2nd and February 9th.15·

· · · · · · · ·              MR. MARTINEZ:··Your Honor, can I -- can I16·

·briefly just state as -- as public interest counsel, I17·

·feel it's my duty to inform Mr. Selinger, you can make an18·

·offer of proof of that exhibit if you want to have any19·

·hope of preserving that for appeal.20·

· · · · · · · ·              MR. SELINGER:··I would like to make an21·

·offer of proof, then.··Do I do that now or in the --22·

· · · · · · · ·              JUDGE DAVIS:··We'll -- we'll do that at the23·

·end.··We'll take that up at the end.24·

· · · · · · · ·              All right.··So let's -- let me just finish25·
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·up the -- everyone's all on the same page for the·1·

·briefing deadlines?·2·

· · · · · · · ·              MS. ROGERS:··That is fine with us.·3·

· · · · · · · ·              MR. SELINGER:··Yes, Your Honor.·4·

· · · · · · · ·              JUDGE DAVIS:··That's fine?··Okay.·5·

· · · · · · · ·              And is there any other matter that needs to·6·

·be taken up before Mr. Selinger does an offer of proof?·7·

· · · · · · · ·              No?··Okay.·8·

· · · · · · · ·              All right, Ms. Cox, are you all right to·9·

·do -- well, you're here for the whole day.··Excuse me.10·

·Do you need a break or anything or --11·

· · · · · · · ·              THE REPORTER:··No, I'm fine.12·

· · · · · · · ·              JUDGE DAVIS:··Okay.··All right,13·

·Mr. Selinger.··You can do your offer of proof for the14·

·exhibits that you would have liked to have had admitted.15·

· · · · · · · ·              MR. SELINGER:··My offer of proof on16·

·Exhibit 6 is -- and I must say I am not familiar with the17·

·intricacies of offer of proof.··But the proof is I own18·

·the land individually.··Part of the -- also is I19·

·thoroughly put forth my papers.··There is a -- when the20·

·TCEQ says "land ownership," they did not specify whether21·

·it's equitable land ownership or record land ownership.22·

· · · · · · · ·              As an offer of proof, I would like to put in23·

·something from Westlaw and another MLS that it's a common24·

·term, that equitable ownership coincides with the25·
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·purcha -- person who's in escrow to buy a piece of·1·

·property, which I was.·2·

· · · · · · · ·              So on top of the TCEQ application being·3·

·ambiguous on whether they wanted record ownership or·4·

·equitable ownership, my offer of proof is the recorded·5·

·deed has been given to people on more than one occasion,·6·

·everyone in this room.··Everyone knows it.··And that·7·

·should be in evidence.·8·

· · · · · · · ·              JUDGE DAVIS:··All right.··Thank you,·9·

·Mr. Selinger, for your offer of proof.10·

· · · · · · · ·              I think we are ready to conclude the11·

·hearing.··And we can go off the record.12·

· · · · · ·          (Proceeding concludes at 11:43 A.M.)13·

·14·

·15·

·16·

·17·

·18·

·19·

·20·

·21·

·22·

·23·

·24·

·25·
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·STATE OF TEXAS· ··)·1·
·· ·
·DALLAS COUNTY· · ·)·2·
·· ·
··3·
·· ·
· · · · ··         This is to certify that I, Shawna Hogan Cox,·4·
·· ·
·Certified Shorthand Reporter in and for the State of·5·
·· ·
·Texas, certify that the foregoing Civil Service Hearing·6·
·· ·
·was reported stenographically by me at the time and·7·
·· ·
·place indicated, and that the transcript is a true·8·
·· ·
·record of the proceedings.·9·
·· ·
· · · · ··         I further certify that I am neither counsel for,10·
·· ·
·related to, nor employed by any of the parties in the11·
·· ·
·action in which this proceeding was taken, and further12·
·· ·
·that I am not financially or otherwise interested in the13·
·· ·
·outcome of the action.14·
·· ·
· · · · ··         GIVEN under my hand of office on this the 26th15·
·· ·
·day of January, 2023.16·
·· ·
·17·
·· ·
·18·
·· ·
·19·
·· ·
· · · · · · · · · ·                  _______________________________20·
· · · · · · · · · ·                  Shawna Hogan Cox, CSR No. 11533· ·
· · · · · · · · · ·                  Expiration: 3/31/2421·
· · · · · · · · · ·                  Stryker Reporting· ·
· · · · · · · · · ·                  Firm Registration No. 80622·
· · · · · · · · · ·                  1450 Hughes Road, Suite 106· ·
· · · · · · · · · ·                  Grapevine, Texas 7605123·
· · · · · · · · · ·                  (817) 494-0700··Phone· ·
· · · · · · · · · ·                  (817) 494-0778··Fax24·
· · · · · · · · · ·                  strykerreporting.com· ·
·25·
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          1                     P R O C E E D I N G S



          2                 JUDGE DAVIS:  Okay.  This is SOAH Docket



          3   582-221885, TCEQ Docket No. 2021-1442-MWD.  This is the



          4   Application of Stephen Selinger for New Texas Pollutant



          5   Discharge Elimination System Permit No. WQ0015932001.



          6                 It is January 25th, 2023 at 9:02 A.M.  This



          7   is a video conference hearing from the State Office of



          8   Administrative Hearings.  My name is ALJ Amy Davis, and



          9   with me is ALJ Rebecca Smith.



         10                 We've discussed off the record to take this



         11   case -- take the cases out of order.  The Applicant will



         12   go first followed by the Protestants and then TCEQ.  At



         13   the start of each party's case, we will admit all



         14   unobjected to exhibits.  We can then take the rest of the



         15   exhibits that have objections individually with the



         16   witness.



         17                 It looks like we're going to have about



         18   seven witnesses in this case.  My plan is to take a break



         19   whenever our court reporter, Ms. Cox, requests it or if



         20   the witness requests it.  Usually I stop around 10:30 for



         21   about 15 minutes, break for lunch at noon for one hour,



         22   return at 1:00, and ALJ Smith will conduct the hearing



         23   until the first break, and then I'll be back until the



         24   end of the day.



         25                 At this time let's go ahead and start with
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          1   the Applicant's case.



          2                 MR. SELINGER:  Charlie, are you with us?



          3   Can you speak?



          4                 JUDGE DAVIS:  It looks like he's unmuted.



          5                 So Mr. Gillespie, are you there?



          6                 And if he needs to dial in, I can take us



          7   off the record and give him a minute to dial in if he



          8   wants to just call by phone.



          9                 MR. SELINGER:  Yeah, I can't figure --



         10                 JUDGE DAVIS:  Oh.  Oh, that was



         11   Mr. Selinger.



         12                 I'm going to take us off the record for a



         13   minute.



         14                 MR. MARTINEZ:  Your Honor, if we can



         15   just -- quickly, for the record, I'm Eli Martinez on



         16   behalf of the Office of the Public Interest Counsel.



         17                 JUDGE DAVIS:  Okay.



         18                 (Recess 9:04 A.M. - 9:19 A.M.)



         19                 JUDGE DAVIS:  All right.  We are back on



         20   the record.  It's about 9:20 A.M.  We tried to get



         21   Applicant's witness with us.  They're having some



         22   technical difficulties, and so we have decided not to



         23   proceed with Protestants' case.  We have Ms. Rogers here



         24   representing Protestants.



         25                 And so, Ms. Rogers, go ahead.  You may
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          1   proceed.



          2                 MS. ROGERS:  I'd like to call my first



          3   witness, Mr. Ed Green.  So he's ready to be sworn in.



          4                 JUDGE DAVIS:  Mr. Green, if you could raise



          5   your right hand and state your full name for the record



          6   so I can swear you in.



          7                 THE WITNESS:  I'm Edward L. Green, Jr.



          8                 JUDGE DAVIS:  Do you swear or affirm that



          9   the testimony you're about to provide in this proceeding



         10   is the truth, the whole, and nothing but the truth?



         11                 THE WITNESS:  I do.



         12                 JUDGE DAVIS:  Thank you.  You may proceed.



         13                     EDWARD L. GREEN, JR.,



         14      having been first duly sworn, testified as follows:



         15                      DIRECT EXAMINATION



         16   QUESTIONS BY MS. ROGERS:



         17       Q.   Mr. Green, with whom are you employed?



         18       A.   I'm employed by the City of Ennis.



         19       Q.   Can you please identify what are marked as



         20   Protestants' Exhibits 1 through 4?



         21       A.   Yes, ma'am.  Exhibit 1 is my prefiled direct



         22   testimony.  Exhibit No. 2 is my resumé.  Exhibit No. 3 is



         23   a petition requesting water service and sanitary sewer



         24   service for Waxahachie, LLC -- or Waxahachie Creek, LLC.



         25                 THE REPORTER:  Oh, I apologize.  I'm sorry
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          1   to interrupt.  I'm having trouble hearing the witness.



          2   He's very quiet I think because he's sitting back at the



          3   end of the table.  Is there any way that he could sit



          4   closer to the microphone?



          5                 MS. ROGERS:  We can move the microphone



          6   closer.  And he is soft-spoken; so I will -- I will nudge



          7   him to talk louder.



          8                 THE WITNESS:  And I will speak up.



          9                 THE REPORTER:  Okay.  Thank you.



         10                 Could you go back to Exhibit No. 3?



         11                 THE WITNESS:  Yes, ma'am.



         12       A.   Exhibit No. 3 is petition requesting water



         13   service and sanitary sewer service for Waxahachie Creek,



         14   LLC.  And Exhibit No. 4 is a March 29th, 2021 "Will



         15   Serve" letter from the City of Ennis for Ellis County



         16   Municipal Utility District FM 984.



         17       Q.   (BY MS. ROGERS) Did you prepare the testimony



         18   that was marked as Exhibit 1, Prefiled Testimony of Ed



         19   Green?



         20       A.   I did.



         21       Q.   And do you have any corrections or changes to



         22   your testimony?



         23       A.   I do not.



         24       Q.   And if I were to ask you those same questions



         25   today, would your answers be the same?
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          1       A.   They would be the same.



          2                 MS. ROGERS:  I would like to admit



          3   Protestants' Exhibits 1 through 4.



          4                 JUDGE DAVIS:  Do we have any objections to



          5   Protestants' Exhibits 1 through 4?



          6                 Hearing none, I'm admitting Protestants'



          7   Exhibits 1 through 4.



          8              (Protestants' Exhibit 1, Exhibit 2,



          9              Exhibit 3, and Exhibit 4 admitted.)



         10                 MS. ROGERS:  And I will pass the witness.



         11                 JUDGE DAVIS:  All right.  Mr. Selinger, it



         12   is your turn to begin your cross-examination.



         13                      CROSS-EXAMINATION



         14   QUESTIONS BY MR. STEPHEN SELINGER:



         15       Q.   Mr. Green, isn't it the case you never put in



         16   any numerical estimates of the difference in costs



         17   between the Applicant's proposed plan versus hooking up



         18   to the City sewer?



         19       A.   I'm sorry, could you restate that question?



         20                 MR. SELINGER:  Can you re-read it, Court



         21   Reporter, please.



         22                  (Off-the-record discussion.)



         23       Q.   (BY MR. SELINGER) Isn't it the case, Mr. Green,



         24   that in your prefiled testimony, you had no numerical



         25   estimates of the difference in cost between the Applicant



�

                                                                      12







          1   installing his own system versus connecting to City



          2   sewer?



          3       A.   That is correct.



          4       Q.   Okay.



          5                 MR. SELINGER:  Nothing further, Your Honor.



          6                 JUDGE DAVIS:  Okay.  I'm going to go ahead



          7   and take up OPIC.



          8                        CROSS-EXAMINATION



          9   QUESTIONS BY MR. ELI MARTINEZ:



         10       Q.   Yes, Mr. Green, just to kind of follow up on



         11   that question, did you develop any numbers after the



         12   fact?



         13       A.   We have some numbers that are not exactly what



         14   Mr. Selinger asked will be.



         15       Q.   How so?  Could you expand on that?



         16       A.   We've done some estimates to extend service to



         17   that area, but they included other areas.



         18       Q.   And have you reviewed the testimony of



         19   Mr. Gillespie?



         20       A.   I have not.



         21       Q.   Okay.  Do you have any -- any sense of what the



         22   final cost of connection to the system would be?



         23       A.   I have a sense, but it includes other areas.



         24       Q.   Okay.  So nothing that you could point to that



         25   would say specifically this would be the cost for this
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          1   particular project to connect it to the -- to your



          2   system?



          3       A.   One moment, please.



          4                 Could you restate the question, sir?



          5       Q.   I'm asking whether or not you specifically have



          6   a dollar amount, even a ballpark figure, as to what it



          7   would take this particular project to be tied into your



          8   system?



          9       A.   I know we've talked about around $6 million.



         10   But that number depends on some other things happening.



         11       Q.   Okay.



         12                 MR. SELINGER:  Your Honor, I guess I have



         13   an objection.  He should have put this forth in his



         14   prefiled testimony --



         15                 JUDGE DAVIS:  Oh, Mr. -- Mr. --



         16                 MR. SELINGER:  -- and I don't know why --



         17                 JUDGE DAVIS:  Mr. Selinger, it is not your



         18   time to ask questions.



         19                 MR. SELINGER:  Oh, okay.



         20                 JUDGE DAVIS:  I'm going to ask you to stop



         21   your objecting and let Mr. Martinez finish.



         22       Q.   (BY MR. MARTINEZ) So Mr. Green, in your -- in



         23   your prefiled testimony you state that -- you discuss



         24   providing service and that it would -- it would require



         25   the extension of a wastewater line to the existing
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          1   collection system and expansion of two lift stations.



          2                 Do you recall that part of your testimony?



          3       A.   Yes.



          4       Q.   Okay.  Now, is that specifically just for



          5   this -- tying in this particular project, or does that



          6   include the other -- the other issues that you were --



          7   that you stated earlier?  You said that the ballpark



          8   figure that he'd had included some other -- some other



          9   efforts -- and I'm not certain whether or not the two



         10   lift stations and the extension of the existing



         11   collection system is solely for this project or if it



         12   includes those other issues that you were referring to.



         13       A.   Okay.  So the answer is both.  We would have to



         14   extend the gravity line, and we would have to upgrade



         15   those stations for this development --



         16                 THE REPORTER:  "Upgrade the stations," I'm



         17   sorry, you said "upgrade the stations" --



         18                 THE WITNESS:  For this development, for the



         19   Selinger development.



         20                 THE REPORTER:  Okay.



         21       Q.   (BY MR. MARTINEZ) Okay.  And so would the entire



         22   cost of extending the lines and expanding the lift



         23   stations, would Mr. Selinger's development be required to



         24   fund all of that in order to get connected?



         25       A.   No.
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          1       Q.   So it would be -- it would be kind of -- there'd



          2   be kind of a pro rata distribution of the cost between



          3   what his development requires versus some of the other



          4   projects that that would serve?



          5       A.   I believe that would be a negotiated point.



          6       Q.   Okay.  I think I understand more clearly now.



          7   Thank you.



          8                 MR. MARTINEZ:  No further questions.



          9                 JUDGE DAVIS:  Okay.  Thank you.



         10                 For the Executive Director.



         11                       CROSS-EXAMINATION



         12   QUESTIONS BY MS. AUBREY PAWELKA:



         13       Q.   Hello, Mr. Green.  My name is Aubrey Pawelka.



         14   I'm representing the Executive Director, and I have just



         15   a few questions for you.



         16                 Are you an expert in TCEQ rules?



         17       A.   No.



         18       Q.   How many TPDES permits have you reviewed?



         19       A.   I have reviewed two.



         20       Q.   Are you testifying that this draft permit



         21   violates any TCEQ rules?



         22                 MS. ROGERS:  Objection.  Testimony speaks



         23   for itself.  It's prefiled testimony.



         24                 JUDGE DAVIS:  I'm going to overrule --



         25   overrule.
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          1                 Go ahead and answer the question, please.



          2       A.   No.



          3                 MS. PAWELKA:  I pass the witness.



          4                 JUDGE DAVIS:  Okay.  Ms. Rogers, your



          5   redirect.



          6                 MS. ROGERS:  I have no more redirect.



          7                 JUDGE DAVIS:  Okay.  With that, do we have



          8   your next witness?



          9                 MS. ROGERS:  Yes.  I'll call Jeremy



         10   Buechter.



         11                 MR. BUECHTER:  Buechter.



         12                 MS. ROGERS:  Buechter.



         13                 JUDGE DAVIS:  And let's go ahead and go off



         14   the record for a minute.



         15                 (Off-the-record discussion.)



         16                 JUDGE DAVIS:  All right.  We have



         17   Mr. Buechter ready.  Go ahead, Ms. Rogers.



         18                 MS. ROGERS:  He needs to be sworn in.



         19                 JUDGE DAVIS:  Yes.  Oh, I'm sorry.  I



         20   thought -- did you already -- go ahead and state your



         21   full name for the record.



         22                 THE WITNESS:  My name is Jeremy Paul



         23   Buechter.



         24                 JUDGE DAVIS:  And you've raised your right



         25   hand.
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          1                 Do you swear or affirm that the testimony



          2   you're about to provide in this proceeding is the truth,



          3   the whole truth, and nothing but the truth?



          4                 THE WITNESS:  I do.



          5                 JUDGE DAVIS:  Okay.  Go ahead, Ms. Rogers.



          6                   JEREMY PAUL BUECHTER, P.E.,



          7      having been first duly sworn, testified as follows:



          8                       DIRECT EXAMINATION



          9   QUESTIONS BY MS. EMILY ROGERS:



         10       Q.   With whom are you employed?



         11       A.   Schaumberg & Polk, Incorporated, consulting



         12   engineers.



         13       Q.   Could you please identify what is marked as



         14   Protestants' Exhibits 5 and 6?



         15       A.   Exhibit 5 is my prefiled direct testimony.



         16   Exhibit 6 is my resumé.



         17       Q.   Did you prepare the testimony that is marked as



         18   Exhibit 5?



         19       A.   I did.



         20       Q.   Do you have any corrections or changes to your



         21   testimony?



         22       A.   I do not.



         23       Q.   And if I were to ask you those same questions



         24   today, would your answers be the same?



         25       A.   They would.
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          1                 MS. ROGERS:  With that, I ask that



          2   Protestants' Exhibits 5 and 6 be admitted.



          3                 JUDGE DAVIS:  Any objections to



          4   Protestants' Exhibits 5 and 6?



          5                 Hearing none, Protestants' Exhibits 5 and 6



          6   are admitted.



          7                   (Protestants' Exhibit 5



          8                    and Exhibit 6 admitted.)



          9                 JUDGE DAVIS:  All right.  Mr. Selinger, you



         10   may begin your cross.



         11                      CROSS-EXAMINATION



         12   QUESTIONS BY MR. STEPHEN SELINGER:



         13       Q.   Mr. Buechter, isn't it the case that, in your



         14   prefiled testimony, there is no testimony regarding the



         15   difference in cost between the Applicant installing his



         16   own system versus hooking up to the City system?



         17       A.   That is correct.



         18                 MR. SELINGER:  Pass the witness, Your



         19   Honor.



         20                 JUDGE DAVIS:  Okay.  OPIC?



         21                       CROSS-EXAMINATION



         22   QUESTIONS BY MR. ELI MARTINEZ:



         23       Q.   Yes, sir.  You testified that Ennis has a



         24   regional wastewater system that is available to serve the



         25   proposed development.
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          1                 How close are the collection lines in --



          2   from your analysis?



          3       A.   They're about -- about two miles away.



          4       Q.   Did you read the testimony of Mr. Gillespie?



          5       A.   I did not.



          6       Q.   Okay.  He stated -- he states that the nearest



          7   collection lines are three miles way.  Is that -- do you



          8   have any idea why there would be such a large disparity



          9   in kind of the location of those lines?  Or if you can



         10   bring any clarity to that --



         11       A.   I mean, they're -- they're about two miles in a



         12   direct cross entry line, and they're about 2.7 following



         13   the roadways.  So I think that's probably the cause of



         14   the disparity.



         15       Q.   Okay.  If you were to actually build out the



         16   lines, would they need to follow the roadways, or could



         17   you -- could you connect on (inaudible)?



         18       A.   It just depends.  You could connect them



         19   directly if you've got the appropriate easements.



         20       Q.   Okay.  And you also state that the wastewa --



         21   Ennis's wastewater facilities are -- have been built out



         22   adequately to meet the anticipated demand from the -- the



         23   proposed development.



         24                 What numbers are you basing that opinion on?



         25       A.   Well, I didn't say that they were built out to
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          1   handle this proposed flow.  Ennis has a continuing



          2   Capital Improvements Plan to expand their wastewater



          3   plant to deal with not just this development but many



          4   proposed and future developments.  So, you know, building



          5   the plan and expanding to keep up with development is



          6   part of Ennis's general Capital Improvements budget.



          7                 That number changes on a yearly basis and



          8   really sometimes on a monthly basis.  But the structure



          9   of the system at Ennis is to expand to meet demands based



         10   on development.



         11       Q.   And if -- you know, based on kind of the



         12   build-out timeline of this development, would Ennis be



         13   able to serve the development as it's built out given its



         14   current financial construction and capabilities?



         15       A.   We have never, that I know of, received any



         16   information on phasing or build-out of this development;



         17   so I don't know the answer to that.  The general answer



         18   is that's what the City strives to do.  But it generally



         19   involves phasing, especially on a building of this size.



         20       Q.   Okay.  I think that answers my questions.  Thank



         21   you.



         22                 JUDGE DAVIS:  All right.  For the Executive



         23   Director?



         24                       CROSS-EXAMINATION



         25   QUESTIONS BY MS. AUBREY PAWELKA:
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          1       Q.   Good morning, Mr. Buechter.



          2       A.   Good morning.



          3       Q.   Are you an expert in TCEQ rules?



          4       A.   Some sections of the rules, yes, I think so.



          5       Q.   Can you identify any TCEQ rule that this draft



          6   permit violates?



          7       A.   I can simply refer to, I guess, the requests for



          8   regionalization by available local facilities.  Just one



          9   minute.



         10                 So in my direct testimony, I refer to Texas



         11   Water Code 26.003, which is basically the policy to



         12   determine the development use of regional land area,



         13   area-wide waste collection, treatment, and disposal.  I



         14   would -- also Texas Water Code 26.0282, which directs



         15   TCEQ to implement the State law regional --



         16   regionalization policy into an individual permitting



         17   case.



         18                 So I think that, you know, the wastewater



         19   permit itself needs to be run past this standard



         20   before -- before it should be issued.



         21       Q.   Do you know how TCEQ staff calculated the



         22   average daily flow and peak flow for the proposed



         23   development?



         24       A.   I do not.



         25       Q.   Can you point to a TCEQ rule that requires that
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          1   an applicant must have experience owning a plant to



          2   operate one?



          3       A.   No.  I do not believe there is such a rule.



          4       Q.   Can you point to a TCEQ rule or requirement that



          5   says the applicant must identify the operator of the



          6   proposed facility?



          7       A.   I do not believe there is such a rule.



          8                 MS. PAWELKA:  I pass the witness.



          9                 JUDGE DAVIS:  Ms. Rogers, your redirect.



         10                 MS. ROGERS:  Yes, I have just a little bit



         11   of short direct.  Okay.



         12                      REDIRECT EXAMINATION



         13   QUESTIONS BY MS. EMILY ROGERS:



         14       Q.   You were asked if you have reviewed



         15   Mr. Gillespie's testimony.



         16                 Do you recall that question?



         17       A.   I do.



         18       Q.   Okay.  In Mr. Gillespie's testimony he has --



         19   it's Exhibit No. 4 to his testimony, and it is a



         20   spreadsheet that was prepared by your firm.



         21                 Do you recognize that spreadsheet?



         22       A.   I do.



         23       Q.   And that spreadsheet identifies a number --



         24                 Would you please describe that spreadsheet?



         25       A.   The spreadsheet is a preliminary estimate of the
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          1   total cost to serve the build-out development of the



          2   Waxahachie Creek Ranch based on the preliminary layout



          3   and the information we had at the time.



          4       Q.   And what's the time of that?



          5       A.   April 19th, 2021.



          6       Q.   And does that document represent the total costs



          7   that the Waxahachie Creek development would have to pay?



          8       A.   No.



          9       Q.   Tell me -- please describe what -- how this



         10   total cost might be paid for.



         11       A.   The City of Ennis has multiple developers



         12   approaching them regularly, and we generally prepare



         13   overall cost estimates to give the City a big picture of



         14   the impact to the system and the total costs of bringing



         15   on a development such as this one.  That gives the City a



         16   scope to deal with at the front end with as much



         17   information as available.



         18                 So I can't speak to how this one would be



         19   directly handled, but the general process is that there



         20   are multiple -- multiple sources of funding to bring



         21   these developments in.  There are -- there are bids,



         22   there are tax increment refinance zones, there are



         23   City-paid portions of this, there are development-paid



         24   portions of it.  And the distribution of that is a



         25   negotiated process that I'm not typically part of.  But
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          1   that process is usually a negotiation that -- that is



          2   agreed upon by all parties involved when the final



          3   distribution of the cost is assembled.



          4       Q.   And so this -- the number that's shown on



          5   Exhibit 4, that $6 million number, it's your testimony



          6   that that number is not the number that Ennis would



          7   charge the developer?



          8       A.   Based on past experience, that is not a number



          9   that Ennis would charge a developer in a typical -- in



         10   this typical process.



         11                 MS. ROGERS:  I don't have any further



         12   questions.



         13                 JUDGE DAVIS:  Thank you, Ms. Rogers.



         14                 MR. SELINGER:  Your Honor -- Your Honor --



         15                 JUDGE DAVIS:  Mr. Selinger, if you could



         16   please wait until she's done her redirect.



         17                 MR. SELINGER:  Oh, okay.



         18                 JUDGE DAVIS:  You now have an opportunity to



         19   recross.  I want to remind you that this recross is



         20   limited to the topics covered by Ms. Rogers in her last



         21   round of questions; so the scope is limited.  Should you



         22   ask a question that's outside of that scope, you may



         23   receive an objection.



         24                 So Mr. Selinger, you have an opportunity to



         25   recross this witness.
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          1                       CROSS-EXAMINATION



          2   QUESTIONS BY MR. STEPHEN SELINGER:



          3       Q.   Sir, isn't it the case that you do not know what



          4   the City would charge or would not charge Mr. Selinger?



          5       A.   That is correct.



          6       Q.   Isn't it the case that the City has had over two



          7   years, since a request for water and sewer services was



          8   presented to them, to come up with figures about what



          9   they would actually charge?



         10       A.   I'm -- I'm not privy to that date.  But I



         11   don't -- I don't --



         12       Q.   Okay.



         13                 MR. SELINGER:  I pass the witness, Your



         14   Honor.



         15                 JUDGE DAVIS:  Okay.  Thank you,



         16   Mr. Selinger.



         17                 OPIC, did you have any recross questions?



         18                 MR. MARTINEZ:  No.  I think Mr. Selinger



         19   asked the gist of my questions.



         20                 JUDGE DAVIS:  Okay.  And for the Executive



         21   Director?



         22                 MS. PAWELKA:  No further questions, Your



         23   Honor.



         24                 JUDGE DAVIS:  Okay.  Ms. Rogers, a final



         25   redirect?
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          1                 MS. ROGERS:  I have no additional



          2   questions.



          3                 JUDGE DAVIS:  Okay.  Thank you.  Thank you



          4   for your testimony today.



          5                 Ms. Rogers, who is next?



          6                 MS. ROGERS:  Mr. Tim Osting.



          7                 JUDGE DAVIS:  All right.  And we will go off



          8   the record for a minute.



          9                 THE REPORTER:  Off the record.



         10                 (Recess 9:42 A.M. - 9:43 A.M.)



         11                 JUDGE DAVIS:  All right.  We have



         12   Mr. Osting.



         13                 Mr. Osting, if you could state your name for



         14   the record and raise your right hand so I can swear you



         15   in.



         16                 THE WITNESS:  My name is Tim Osting.



         17                 JUDGE DAVIS:  And do you swear or affirm



         18   that the testimony you're about to provide in this



         19   proceeding is the truth, the whole truth, and nothing but



         20   the truth?



         21                 THE WITNESS:  I do.



         22                 JUDGE DAVIS:  All right.  Thank you.



         23                 Go ahead, Ms. Rogers.



         24                         TIM OSTING,



         25      having been first duly sworn, testified as follows:



�

                                                                      27







          1                      DIRECT EXAMINATION



          2   QUESTIONS BY MS. EMILY ROGERS:



          3       Q.   Mr. Osting, with whom are you employed?



          4       A.   Aqua Strategies, Incorporated.



          5       Q.   Could you please identify what are marked as



          6   Protestants' Exhibits 7 through 11.



          7       A.   Yes.  Protestant Exhibit No. 7 is the Prefiled



          8   Direct Testimony of Tim Osting.  Exhibit No. 8 is my



          9   resumé.  Exhibit No. 9 is a protection zone map.  Exhibit



         10   No. 10 is Waxahachie Creek Ranch, LLC's deed.  And



         11   Protestants' Exhibit No. 11 is Poetry Road, LLC's deed.



         12       Q.   Did you prepare the testimony that is marked as



         13   Protestant Exhibit No. 7?



         14       A.   I did.



         15       Q.   Okay.  And do you have any changes or



         16   corrections to your testimony?



         17       A.   I have two minor typographical changes.



         18       Q.   And can you please identify those by page and



         19   line number?



         20       A.   Yes.  On page 15, line 13, there's a T-O, and it



         21   should be changed to a D-O.  So instead of saying "It is



         22   clear that the model outputs to do not do," it should



         23   say, "It is fair that the model outputs do not do that."



         24       Q.   And do you have any other changes?



         25       A.   Just one other.  On page 17, Line No. 5, it says
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          1   "aquatic live use."  It should be changed to "aquatic



          2   life use."



          3       Q.   Do you have any other changes?



          4       A.   No, ma'am.



          5       Q.   And if I were to ask you those same questions



          6   today, would your answers be the same?



          7       A.   Yes.



          8                 MS. ROGERS:  With that, I ask that



          9   Protestants' Exhibits 7 through 11 be admitted.



         10                 JUDGE DAVIS:  Do we have any objections to



         11   Protestants' Exhibits 7 through 11?



         12                 Hearing none, Protestants' Exhibits 7



         13   through 11 are admitted.



         14                   (Protestants' Exhibit 7,



         15               Exhibit 8, Exhibit 9, Exhibit 10,



         16                    and Exhibit 11 marked.)



         17                 MS. ROGERS:  And I'll pass the witness.



         18                 JUDGE DAVIS:  Thank you, Ms. Rogers.



         19                 Mr. Selinger, you may begin your cross of



         20   this witness.



         21                 MR. SELINGER:  Thank you, Your Honor.



         22                      CROSS-EXAMINATION



         23   QUESTIONS BY MR. STEPHEN SELINGER:



         24       Q.   Sir, the -- do you know as of today who is the



         25   record owner of the subject property, what the -- the
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          1   deeds show?



          2       A.   I have seen as of the end of December a change.



          3   I don't recall the exact name, but I believe it's



          4   Mr. Selinger.



          5       Q.   You believe what?



          6       A.   Selinger.



          7       Q.   Yes.  Okay.  So -- okay.



          8                 Let me ask you on the -- at the end of your



          9   testimony you quoted 30 TAC 305.43 as stating that -- as



         10   stating that that section says the Applicant must be the



         11   owner of the property, that the Applicant is not the



         12   owner as required by that TAC code.



         13                 Now, did you -- did you read the TAC before



         14   you submitted that testimony under oath?



         15       A.   I believe I did.



         16       Q.   Are you now aware that it says no such thing as



         17   you quoted it as saying?



         18       A.   I'm not aware.



         19                 MR. SELINGER:  Well, I'd ask Your Honor



         20   to -- our filings have previously covered this.  It



         21   simply doesn't say that.



         22                 JUDGE DAVIS:  Just --



         23                 MR. SELINGER:  So I'll pass the witness.



         24                 JUDGE DAVIS:  All right.  Thank you, Mr. --



         25                 MR. SELINGER:  I'll pass the witness.
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          1                 JUDGE DAVIS:  Okay.  Thank you.



          2                 OPIC?



          3                       CROSS-EXAMINATION



          4   QUESTIONS BY MR. ELI MARTINEZ:



          5       Q.   Just a couple quick questions.  Good morning,



          6   Mr. Osting.



          7                 In your prefiled testimony, it says that you



          8   were not permitted access to the proposed discharge



          9   location to measure existing on-site conditions related



         10   to the discharge path.



         11                 Could you tell me what you would have --



         12   would have been able to evaluate with that information in



         13   hand?



         14       A.   Yes.  I would've been able to verify the



         15   Applicant information and information included in the



         16   application, including stream depths, stream widths, the



         17   geometry of the -- the unnamed tributary as well as



         18   Waxahachie Creek immediately downstream or at the



         19   confluence of the unnamed tributary at Waxahachie Creek.



         20       Q.   And how would those characteristics factor into



         21   your analysis?



         22       A.   I would have been able to do a site-specific



         23   assessment to determine whether the existing dissolved



         24   oxygen model was correct or not.



         25       Q.   I'm speaking of the dissolved oxygen model.  You
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          1   speak about the algae cycle and how it should have



          2   included both the -- you know, photosynthesis and



          3   respiration modes of -- and how that would change the



          4   predictions for dissolved oxygen concentrations.  And the



          5   numbers that I see are 4.8 millimeter per liter versus



          6   4.786 milligrams per liter -- per liter.



          7                 And being a layperson, I don't think I fully



          8   appreciate what that difference in numbers portends in



          9   real life.  Can you tell me what the -- what that might



         10   look like -- a change between those two metrics might



         11   look like in terms of aquatic life or just in terms of



         12   water quality generally?



         13       A.   That is a very small number change.  The water



         14   quality standard is such that the dissolved -- the



         15   average dissolved oxygen in the water body should be



         16   maintained above 5.0.  There's a convention that TCEQ



         17   uses to allow a value of 4.80 to -- to be equivalent to



         18   5.0; so they round up and then use that 4.80 as a



         19   threshold.



         20                 I was pointing out that -- that with that



         21   change, just that singular change at that one location in



         22   the model, that it -- it would be lower than the 4.80,



         23   and so the -- without that change to the model, the model



         24   would not satisfy the TCEQ criteria, and then -- and



         25   changes to the permit limit would have been required in
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          1   order to meet the 4.80.



          2       Q.   I understand.  Thank you for that.



          3                 You also testify about how the model does



          4   not consider sulfate and that sulfate is causing a water



          5   quality impairment to Bardwell Reservoir.  You also have



          6   similar concerns about bacteria and nitrate.



          7                 I'm wondering whether or not a nonpackaged



          8   plan, a regional plan like City of Ennis would -- would



          9   have a -- could effectuate a difference in water



         10   quality -- in other words, is a packaged plan, like the



         11   one that's being proposed here, incapable of treating it



         12   to the correct levels?  Or is there some limitation of



         13   the facility itself or just the way that the permit is



         14   written?



         15       A.   As to the sulfates, that depends on the water



         16   source.  And I believe that, if given the opportunity to



         17   connect to a City sewer, they would also be given the



         18   opportunity to connect to the City water.  And that water



         19   supply would be of a higher source water quality.



         20                 Groundwater as a source in this particular



         21   area as a site-specific assessment has a very high



         22   sulfate content, and that would not be treated in the



         23   wastewater treatment plant, and the sulfate would,



         24   therefore, be discharged into the unnamed tributary, into



         25   Waxahachie Creek, into Bardwell Reservoir where there's
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          1   already a sulfate impairment.  So the sulfate is being --



          2   it's increasing the concentration of the sulfate.



          3                 As to the other parameters, depending on the



          4   exact nature of the plants, the treatment plants, the



          5   nitrate or the nitrogen level could be treated to a



          6   higher level and, therefore, the nitrate could be lower.



          7                 And as to the bacteria, the plants will



          8   generally have disinfection.  But the permit limit is



          9   high enough such that -- such that it -- it could impact



         10   the Surface Water Quality Standards impairment status



         11   right now because there's already significant bacteria



         12   content in the data that I found for Waxahachie Creek.



         13       Q.   I understand.  Thank you.



         14                 Did you read Mr. Gillespie's prefiled



         15   testimony?



         16       A.   I did.



         17       Q.   I take it -- and please correct my if I took it



         18   wrong, but I take it from that testimony that the City of



         19   Ennis generally uses the same methods of treatment in



         20   their plant and treats to the same -- generally the same



         21   effluent site.



         22                 Is that your understanding, is that



         23   incorrect?



         24       A.   That's not my understanding, but I -- I do not



         25   know all the details.
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          1       Q.   Okay.  I think those are my questions.  Thank



          2   you.



          3       A.   Thank you.



          4                 JUDGE DAVIS:  Okay.  For the Executive



          5   Director.



          6                       CROSS-EXAMINATION



          7   QUESTIONS BY MS. AUBREY PAWELKA:



          8       Q.   Good morning, Mr. Osting.



          9       A.   Good morning.



         10       Q.   How many TPDES permits have you reviewed in



         11   career?



         12       A.   Over 10, possibly 15.



         13       Q.   And do you consider yourself an expert in TCEQ



         14   rules?



         15       A.   Portions of them.



         16       Q.   Can you identify specific TCEQ rules that the



         17   QUAL-TX model violates?



         18       A.   I believe the -- I believe the surface water



         19   quality standard related to anti-degradation and possibly



         20   also that related to just achievement of the surface



         21   water quality standards.



         22       Q.   Have you reviewed Ms. Robertson's memo?  It's



         23   ED-JR 3.



         24       A.   I don't have that in front of me.



         25       Q.   Do you know if you reviewed inputs she used for
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          1   the QUAL-TX model?



          2       A.   I did review the inputs of the QUAL-TX model,



          3   yes.



          4       Q.   Do you know how the inputs for the QUAL-TX model



          5   are established?



          6       A.   Yes.



          7       Q.   And were those inputs consistent with TCEQ



          8   practice and procedure?



          9       A.   Yes, generally they were.



         10       Q.   Do you know if the QUAL-TX model has been



         11   approved by EPA?



         12       A.   I believe it has, yes.



         13       Q.   Is there any specific State law or TCEQ rule



         14   that prohibits discharges into single source zones?



         15       A.   I don't know.



         16                 MS. PAWELKA:  I pass the witness.



         17                 JUDGE DAVIS:  All right.  Ms. Rogers, your



         18   redirect.



         19                 MS. ROGERS:  If you could give me a couple



         20   minutes.



         21                 JUDGE DAVIS:  Sure.



         22                 MS. ROGERS:  Do you want to go off the



         23   record?



         24                 JUDGE DAVIS:  Let's go off the record.



         25                 THE REPORTER:  Off the record.
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          1                 (Recess 9:56 A.M. - 9:57 A.M.)



          2                 JUDGE DAVIS:  All right.  Ms. Rogers, your



          3   redirect.



          4                      REDIRECT EXAMINATION



          5   QUESTIONS BY EMILY ROGERS:



          6       Q.   You were asked whether or not the QUAL-TX's



          7   model violates a TCEQ rule.



          8                 Can a model violate the rule?



          9       A.   No.  It would be the result of the model or the



         10   interpretation of the model.



         11       Q.   And is it your opinion that the results from the



         12   modeling indicate there's a potential for exceedance of



         13   water quality standards?



         14       A.   I think there's a potential for exceedance of



         15   water quality standards related to dissolved oxygen, if



         16   the algae is not accounted for.



         17                 THE REPORTER:  I'm sorry, what was the end



         18   of your answer?  "If the algae is not" --



         19                 THE WITNESS:  Is not accounted for.



         20                 THE REPORTER:  Okay.



         21       Q.   (BY MS. ROGERS) And is sulfate levels determined



         22   through the QUAL-TX model?



         23       A.   No, they're not considered in the model.



         24       Q.   And what is your opinion regarding the potential



         25   for sulfate to not -- that the discharge of additional
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          1   sulfate would impair water quality standards?



          2       A.   My opinion is the discharge of additional



          3   sulfate would contribute to their current impairment.  It



          4   would cause and contribute to existing causes to violate



          5   Surface Water Quality Standards.



          6       Q.   And is Bardwell or Lake Bardwell, which is



          7   downstream at the proposed discharge, is it currently



          8   violating water quality standards?



          9       A.   Yes, for sulfate.



         10       Q.   And is there a mechanism, a biological



         11   mechanism, to remove sulfate after it's been discharged?



         12       A.   No.  No.  There's -- there's no typical



         13   biological method -- there are other methods to remove it



         14   that are different than the type of plant that's



         15   proposed.



         16       Q.   But the sulfate would have to be removed prior



         17   to discharge; correct?



         18       A.   Yes.



         19                 MS. ROGERS:  I pass the witness.



         20                 JUDGE DAVIS:  Okay.  Mr. Selinger, do you



         21   have any recross on this topic?



         22                 MR. SELINGER:  No, Your Honor.



         23                 JUDGE DAVIS:  Okay.  OPIC?



         24                     CROSS-EXAMINATION



         25   QUESTIONS BY MR. ELI MARTINEZ:
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          1       Q.   Just maybe one or two clarifying questions.



          2                 You were asked about sulfates.  And again,



          3   I'm just trying to get -- wrap my nonexpert head around



          4   that.



          5                 Sulfates are types of salt; right?



          6       A.   That's correct, yes.



          7       Q.   And what does -- what does high levels of



          8   sulfate effectuate in the environment?



          9       A.   High levels of sulfate in drinking water can



         10   cause -- can cause stomach problems unless there is a



         11   high level of treatment to reduce it.  So I believe EPA



         12   standards is around 250 milligrams per liter.  The source



         13   water in our area is roughly 400 milligrams per liter,



         14   which would be discharged at that 400 level.  And the



         15   water quality standard in Bardwell Lake, I believe, is



         16   50 milligrams per liter.  So it's -- it's largely a



         17   drinking water issue downstream.



         18       Q.   Okay.  And does the -- does the permit control



         19   for sulfates at all in your understanding?



         20       A.   Not in my understanding.  There's no specific



         21   limit.



         22       Q.   Okay.  And is the type of plant that's being



         23   proposed capable of treating sulfates to the standard



         24   that you set up?



         25       A.   I do not believe that the plant is capable of
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          1   treating the sulfates as proposed.



          2       Q.   Okay.  So it would need additional capabilities,



          3   or it would need a complete redesign?  Or what -- what



          4   would have to change about it?



          5       A.   It would need to be a different type of plant,



          6   yes.



          7       Q.   I think I -- I think I understand that better.



          8                 Does the QUAL-TX model that you and



          9   Ms. Rogers were talking about, does that indicate the --



         10   levels of sulfate?  Is that what --



         11       A.   It does not.



         12       Q.   It does not.  Okay.



         13       A.   No.



         14       Q.   Okay.  I think that answers my questions.  Thank



         15   you.



         16                 JUDGE DAVIS:  All right.  The Executive



         17   Director.



         18                     CROSS-EXAMINATION



         19   QUESTIONS BY MS. AUBREY PAWELKA:



         20       Q.   Mr. Osting, did Ms. Robertson follow TCEQ rules



         21   when she ran the QUAL-TX model?



         22       A.   I believe she did for the dissolved oxygen



         23   analysis.



         24                 MS. PAWELKA:  No further questions.



         25                 JUDGE DAVIS:  Okay.  Ms. Rogers, any final



�

                                                                      40







          1   redirect?



          2                 MS. ROGERS:  I have no additional



          3   questions.



          4                 JUDGE DAVIS:  All right.  Thank you,



          5   Mr. Osting, for your testimony today.



          6                 Ms. Rogers, anything else?



          7                 MS. ROGERS:  We rest our case.



          8                 JUDGE DAVIS:  Thank you.  All right.



          9                 We can now proceed to the Applicant's case.



         10   We have -- let's go off the record for a minute.



         11                 THE REPORTER:  Off the record.



         12                 (Recess 10:03 A.M. - 10:03 A.M.)



         13                 JUDGE DAVIS:  All right.  We are now moving



         14   to the Applicant's case.



         15                 So Mr. Selinger, if you'd like to present



         16   your witness, please.



         17                 MR. SELINGER:  Okay, Your Honor.  Is he



         18   going to get sworn, or are we just --



         19                 JUDGE DAVIS:  Yes.



         20                 MR. SELINGER:  -- how does that -- that



         21   work?



         22                 JUDGE DAVIS:  Just -- just offer him, just



         23   Mr. -- you're presenting Mr. Gillespie.



         24                 MR. SELINGER:  Mr. Gillespie, everything



         25   you say will be said under penalty of perjury --
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          1                 JUDGE DAVIS:  Oh, Mr. Selinger, I'll do



          2   that.  All right.  I'll --



          3                 MR. SELINGER:  Oh.



          4                 JUDGE DAVIS:  You've called Mr. Gillespie as



          5   your witness in this case.



          6                 So Mr. Gillespie, if you'll state your full



          7   name, and I will swear you in.



          8                 THE WITNESS:  It is Charles Pace Gillespie,



          9   III.



         10                 JUDGE DAVIS:  All right.  And do you swear



         11   or affirm that the testimony you're providing in this



         12   proceeding is the truth, the whole truth, and nothing but



         13   the truth?



         14                 THE WITNESS:  I do.



         15                 JUDGE DAVIS:  All right.  Okay,



         16   Mr. Selinger, go ahead with your presentation.  If you



         17   have any exhibits, let's do those first.



         18                 MR. SELINGER:  Okay.  I'd like to admit



         19   Exhibits 1 through 8.



         20                 JUDGE DAVIS:  Okay.  Do --



         21                 MR. SELINGER:  Per --



         22                 JUDGE DAVIS:  Oh, go ahead, Mr. Selinger.



         23                      DIRECT EXAMINATION



         24   QUESTIONS BY MR. STEPHEN SELINGER:



         25       Q.   Mr. Gillespie, have you changed anything in your
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          1   prefiled testimony?



          2       A.   No, I have not.



          3       Q.   Okay.  And nothing in the declaration that



          4   previously I have marked as Exhibit 2 -- nothing changed



          5   there?



          6       A.   Correct.



          7       Q.   Okay.  Exhibits 3 through 8, you're familiar



          8   with those?



          9       A.   Yes, sir.



         10                 MR. SELINGER:  Okay.  I'd like to move to



         11   Exhibits -- admit Exhibits 1 through 8.



         12                 JUDGE DAVIS:  Okay.  Do we have any



         13   objections -- we can take these up one at a time -- to



         14   Exhibit 1?



         15                 MS. ROGERS:  I -- I want to clarify what



         16   exhibits they are.  I've got all kinds of different



         17   numbered exhibits; so --



         18                 JUDGE DAVIS:  Yes.  Let's go ahead and go



         19   through -- I'm using the exhibit list that was filed.



         20                 So Mr. Selinger, if you could walk



         21   through -- take Mr. Gillespie and have him identify what



         22   these remaining exhibits are for the record, please.



         23                 MR. SELINGER:  Okay.  Exhibit 1 is prefiled



         24   testimony of Charles Gillespie.  Exhibit 2 is the



         25   declaration of Charles Gillespie.  Exhibit 3 is an e-mail
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          1   of Jim Wehmeier to Steve Selinger with an attachment,



          2   dated June 3rd, 2021.  Exhibit 4 is a proposal of



          3   Southwest Fluid Products.  Exhibit 5 is the printout of



          4   TCEQ website stating no wastewater plants have ever been



          5   denied solely based on regionalization.  Exhibit 6 a



          6   Warranty Deed from Poetry Road to Stephen Selinger, dated



          7   December 7, 2022.  Exhibit 7 is a glossary regarding



          8   "equitable title" from Westlaw.com.  Exhibit 8 is



          9   definition of "equitable ownership" from brightmls.com.



         10                 MS. ROGERS:  And I object to Exhibits 2



         11   through 8.  These were not prefiled testimon -- these



         12   were not prefiled.



         13                 JUDGE DAVIS:  All right.  Let me check.



         14                 And OPIC and the ED, do you have any



         15   objections to any of these exhibits?  We'll just take



         16   them all up.



         17                 MS. PAWELKA:  No, Your Honor.



         18                 MR. MARTINEZ:  The OPIC has none.



         19                 JUDGE DAVIS:  All right.  I'm just pulling



         20   up my case file.  And you said, Ms. Rogers, Exhibits 2



         21   through 8 were your objections?



         22                 MS. ROGERS:  Yes.  So the prefiled



         23   testimony had his Exhibit 1, which was his prefiled



         24   testimony.  Exhibit 2 was his Statement of



         25   Qualifications.  Exhibit 3 was a TC -- TAC Code regarding
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          1   facility ownership and Poetry Road letter.  And Exhibit 4



          2   was Ennis costs of sewer versus on-site wastewater



          3   system.  And Exhibit 5 is a copy of request for service



          4   letter to the City of Waxahachie.



          5                 He has -- he is attempting to add a



          6   declaration -- and be reminded that he prefiled his



          7   testimony after the Protestants prefiled; so he had an



          8   opportunity to address all of these issues after he --



          9   after we prefiled but before he prefiled his testimony.



         10                 He's attempting to add additional exhibits,



         11   some of them may be the same -- I believe 4 is the same



         12   as page 2 of Exhibit -- of his new Exhibit 3, and



         13   Exhibit 4 is the same as Exhibit --  something he already



         14   has as Exhibit 4.



         15                 JUDGE DAVIS:  Okay.



         16                 MS. ROGERS:  But beyond that, everything



         17   else is -- is new.



         18                 JUDGE DAVIS:  Okay.  And I'm looking at the



         19   procedural schedule, and I'm seeing the deadline that was



         20   set in that.  Okay.  I understand.  Let me just -- give



         21   me one minute.  I'm just pulling up -- there are a lot of



         22   documents here.



         23                 Okay.  It does appear that these are new and



         24   filed after that prefiling deadline, and so I will



         25   sustain that objection to Exhibits 2 through 8.  Okay.
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          1   So we are admitting Exhibit 1 for applicant.



          2                 (Applicant's Exhibit 1 admitted.)



          3                 MR. SELINGER:  Any of the exhibits --



          4                 JUDGE DAVIS:  I'm sorry, Mr. Selinger?



          5                 MR. SELINGER:  And any of the exhibits that



          6   were previously filed in his prefiled testimony; is that



          7   correct?



          8                 JUDGE DAVIS:  Let me pull those up.



          9                 If they were part of that prefiled



         10   original -- you know, within the deadline, those



         11   attachments should be fine.  But let me just make sure.



         12                 And those attachments, can you identify what



         13   those would be?



         14                 MR. SELINGER:  I think Ms. Rogers just did.



         15   I don't -- let me go see.  I think Exhibits 3 and 4 --



         16                 JUDGE DAVIS:  Right.



         17                 MR. SELINGER:  -- were previously filed.



         18                 JUDGE DAVIS:  Okay.  Yes.  Anything --



         19   okay.  Anything that's part of that prefile -- any of the



         20   attachments that were in that prefiled exhibit are



         21   included.  Okay?



         22                 MR. SELINGER:  Okay.



         23                 JUDGE DAVIS:  All right.  And so we will



         24   start our cross of Mr. Gillespie.  And we will start



         25   with -- we will start with the -- I'm sorry, give me one
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          1   second.  I have a lot of windows open.



          2                 We'll start with the Executive Director.



          3                 MS. PAWELKA:  No questions, Your Honor.



          4                 JUDGE DAVIS:  Okay.  Moving on to OPIC.



          5                      CROSS-EXAMINATION



          6   QUESTIONS BY MR. ELI MARTINEZ:



          7       Q.   Just a couple of quick ones.



          8                 Good morning, Mr. Gillespie.  I read through



          9   your prefiled testimony, and you state that the proposed



         10   wastewater treatment plant is an activated sludge process



         11   that has operated in the extended aeration mode and that



         12   this is fundamentally the same as the facilities at the



         13   City of Ennis, the Oak Grove Wastewater Treatment



         14   Facility.



         15                Is -- is that -- did I summarize that



         16   correctly?



         17       A.   That's correct.



         18       Q.   Okay.  And do you know if it's -- what the



         19   difference is in the effluents and the permits might be



         20   in terms of what pollutants can be discharged?



         21       A.   Yes.  Hang on just a second.



         22                 So the City of Ennis has BOD levels set at 7



         23   where ours is set at 10.  They also have total suspended



         24   solids at 15; ours is set at 15.  That's on their Phase



         25   1.
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          1                 On Phase 2 that changes to reduced, which is



          2   typical.  They're putting out 4 million gallons where



          3   we're putting out 400,000 gallons, but the levels are



          4   lower than what we have.



          5       Q.   Gotcha.  I was -- I probably couldn't hear it.



          6   I was -- in the earlier testimony, but I was -- asked



          7   Mr. -- I might mispronounce his name -- Buechter about



          8   where the collection lines were located for the City of



          9   Ennis.  And he was -- estimated about two miles away.



         10   And it seems as though you have estimated about three



         11   miles away.



         12                 Can you explain what the disparity is there?



         13       A.   Yeah, they've got a line that's headed -- I'm



         14   gonna say northwest that covers a -- like a racetrack



         15   area over there.  And that was -- we -- we did not see



         16   that in our initial review of locations because -- you



         17   know, we just didn't see it go out past the City.



         18       Q.   So would it be closer to two miles or three



         19   miles to connect?



         20       A.   Sorry?



         21       Q.   Would it be closer to two miles or three miles



         22   to connect into the system?



         23       A.   It would be closer to two -- to three miles to



         24   connect.



         25       Q.   Okay.
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          1       A.   I think he mentioned earlier, you know, if you



          2   could get a direct line, that would reduce that, of



          3   course, as a crow flies, but no one's gonna be able to --



          4   well, realistically, no one's going to be able to achieve



          5   all of those easements around a wastewater line through



          6   all those properties.  So you would follow the roadways



          7   as -- you know.



          8       Q.   Okay.  So that doesn't change any of the



          9   estimates that you have for connecting that are reflected



         10   in your prefiled?



         11       A.   No, sir.



         12       Q.   Okay.  It looks like it's about $6.8 million to



         13   connect to the -- to the system as set forth in your



         14   prefiled, the information that you got from the City



         15   consultant.  It seemed, as -- as Mr. Green earlier said,



         16   that not all that $6 million would be required to come



         17   from the -- Mr. Selinger or this proposed project.



         18                 Do you have any sense or do you have any



         19   information about whether or not some of those costs



         20   would be allocated?



         21       A.   No, sir.  I don't think anybody else would



         22   either.  We just wouldn't know.  You know, it's just like



         23   any -- any engineering budgetary cost; you just come up



         24   with what that cost or that field of cost -- of project



         25   would cost.  So we would have no idea if we could get a
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          1   grant -- well, say we got a USDA, a CDBG grant, it takes



          2   two or three years to get that, to get it approved.  The



          3   City's gotta go through their process.  If they were



          4   going to assist tax reductions -- any of those options



          5   are available, but we don't know what those area and



          6   wouldn't know until you actually started the process.



          7       Q.   But you'd have to prepare for that -- that



          8   $6.8 million cost one way or the other, would you not?



          9       A.   Right.



         10       Q.   Whereas if you started your own system, you'd



         11   have more hard and fast numbers as to what the actual



         12   cost would be?



         13       A.   Right.



         14       Q.   And I understand that you're testifying that



         15   the -- that that difference, that disparity would be



         16   about $2.4 million, is that correct, in up-front costs?



         17       A.   I believe so, yes.



         18       Q.   Okay.  I think that answers my questions.  Thank



         19   you very much.



         20                 JUDGE DAVIS:  All right.  And now,



         21   Protestants, Ms. Rogers?



         22                      CROSS-EXAMINATION



         23   QUESTIONS BY MS. EMILY DAVIS:



         24       Q.   Good morning, Mr. Gillespie.  This is Emily



         25   Rogers.
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          1       A.   Hello, Ms. Rogers.



          2       Q.   When you prepared the application, were you



          3   aware that the proposed plant was in the extraterritorial



          4   jurisdiction of the City of Ennis?



          5       A.   It's been a couple years ago.  I don't recall



          6   that.



          7       Q.   And are you aware that a proposed MUD -- that



          8   the -- Mr. -- that there is a proposed MUD or was a



          9   proposed MUD that was going to be created to serve this



         10   property?



         11       A.   Yes.



         12       Q.   And that proposed MUD included the property in



         13   which the proposed wastewater treatment plant is located;



         14   correct?



         15       A.   Yes, sir -- yes, ma'am, I'm sorry.



         16       Q.   And are you aware that the engineering report of



         17   that proposed MUD indicated that groundwater would be



         18   used as a water supply?



         19       A.   No, ma'am.  I was not involved in the MUD



         20   application.



         21       Q.   Prior to filing the wastewater discharge permit



         22   application, you didn't contact Ennis about service;



         23   correct?



         24       A.   Correct.  As we mentioned earlier, we didn't



         25   think they were within a three-mile radius.



�

                                                                      51







          1       Q.   Did you review any of the information publicly



          2   available on Ennis's website to determine if the proposed



          3   plant was within two miles of Ennis's collection system?



          4       A.   Yes, we did.



          5       Q.   And what information was that?



          6       A.   Again, that was three years ago, I couldn't



          7   really recall.  But it's typical to log onto the site and



          8   see what their maps are.



          9       Q.   And are you aware that they have their



         10   collection system available online?



         11       A.   Yes.  We are now.  And the line is -- if I



         12   understand correctly -- is too small to handle this,



         13   which would mean a replacement --



         14                 MS. ROGERS:  Objection -- objection, Your



         15   Honor.  That's nonresponsive.



         16                 JUDGE DAVIS:  Yes.  Mr. Gillespie, if you



         17   could answer just the question asked.



         18                 THE WITNESS:  I apologize.



         19                 JUDGE DAVIS:  That's all right.



         20       Q.   (BY MS. ROGERS) How many connections are you



         21   anticipating this wastewater discharge or wastewater



         22   treatment plant will serve?



         23       A.   I think it's 1,700.  Do you want -- do you need



         24   me to look that number up?



         25       Q.   Sure.
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          1       A.   And we rounded it off to 1,800.  1,700 was the



          2   actual plant, but --



          3                 THE REPORTER:  What was that again?



          4       A.   We rounded it off to 1,800.  The actual number



          5   was 1,777 but rounded it off to 1,800 homes.



          6       Q.   (BY MS. ROGERS) Okay.  On page 6 of your



          7   testimony, you reference an Exhibit 3.  What is this



          8   exhibit?  Well, could you -- on page 6 of your testimony,



          9   it says under -- it -- the question was "Please explain



         10   the type of wastewater treatment facilities being



         11   proposed by the Applicant."  And you say it's the same



         12   that Ennis is proposing.



         13                 And under Exhibit -- and you mention "under



         14   Exhibit 3 which flows into Bardwell Reservoir Segment



         15   0815, the exact same reservoir as the Applicant."



         16                 But when I look at Exhibit 3, it looks like



         17   it's rules.



         18       A.   Yeah.  Originally Exhibit 3 was the City of



         19   Ennis NAPD, which details the type of wastewater system.



         20   That's all I was pointing out was that they have the



         21   identical type of system that this plant will be.



         22       Q.   So that's not Exhibit 3.  What's -- what is in



         23   your prefiled testimony is not what's listed here as



         24   Exhibit 3; correct?



         25       A.   Evidently from what you're saying, yes.
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          1       Q.   Okay.  On page 7 of your prefiled testimony, you



          2   reference a letter from the City.



          3                 What's -- what city are you referring to



          4   there?



          5       A.   Oh, Ennis.



          6       Q.   And what -- would you please identify the



          7   letter?



          8       A.   That's the letter that tells you how much the



          9   cost is.  Mr. Buechter went through that.



         10       Q.   Do you know who that document came from and who



         11   it went to?



         12       A.   I think Mr. Selinger, but I don't have it in



         13   front of me; so no, ma'am, I don't.  I believe --



         14       Q.   And --



         15       A.   -- Mr. Buechter --



         16       Q.   -- the document that you've listed in -- that



         17   you have in your prefiled testimony under Exhibit 4 is



         18   dated April 19th, 2021.  That document was created after



         19   the Applicant filed its application of the TCEQ; correct?



         20       A.   Correct.



         21       Q.   And did you have any discussions with the City



         22   regarding these improvements and costs?



         23       A.   No.



         24       Q.   Did you know if all of --



         25                 Do you know if all of these improvements
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          1   would have been ones Selinger would have been required to



          2   make?



          3       A.   Looking at the report, they would be.



          4       Q.   You said they would not?



          5       A.   Would.



          6       Q.   And what's the basis for that opinion?  Since



          7   you had no discussions with the City, how do you know



          8   that they would be required to incur all those costs?



          9       A.   As I mentioned, from the report provided, in



         10   review of that, it appears that all of those components



         11   would need to be installed --



         12       Q.   And so you're --



         13                 THE REPORTER:  Oh, I'm sorry.  I'm sorry, I



         14   didn't hear the end of the answer.  "Those components



         15   would need to be"...



         16       A.   -- installed to prepare the system.



         17       Q.   (BY MS. ROGERS) And the report you're talking



         18   about is this one-page paper that says it's dated



         19   April 19th, 2021; correct?



         20       A.   I'm not looking at it; so I couldn't tell you



         21   that, ma'am.



         22       Q.   Can you look at it?



         23       A.   No, I could not.



         24                 MS. ROGERS:  Judge, that puts me in a



         25   particularly awkward situation when I need an answer from
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          1   a witness, and he's not able to pull up documents or see



          2   them.



          3                 JUDGE DAVIS:  Yes.  Mr. Gillespie, why --



          4   why are those not available to you at this time?



          5                 THE WITNESS:  Well, I can go over to my



          6   computer and log on and print that out and bring it back



          7   if you would like for me to do that.



          8                 JUDGE DAVIS:  How long would that take you?



          9                 THE WITNESS:  That's -- but I just don't



         10   have it in my file right here.



         11                 JUDGE DAVIS:  I think now let's go ahead



         12   and go off the record.  We're going to take a break.



         13                 THE REPORTER:  Okay.  Off the record.



         14                 (Recess 10:23 A.M. - 10:39 A.M.)



         15                 JUDGE DAVIS:  All right.  Let's get back on



         16   the record.



         17       Q.   (BY MS. ROGERS) I believe, Mr. Gillespie, I was



         18   asking you to turn to Exhibit 4 of your testimony.



         19                 Do you have that in front of you?



         20       A.   The recommended minimum wastewater upgrades?



         21       Q.   It's title -- it's dated April 19th, 2021.



         22       A.   Okay.  Go ahead.



         23       Q.   And you were -- you mentioned a report, and I



         24   was asking you if the report that you were referencing is



         25   this page?
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          1       A.   Yeah.



          2       Q.   Was that a "yes"?



          3       A.   Yes, ma'am, I'm sorry.



          4       Q.   Do you know how many connections this -- this



          5   estimate of costs was anticipating?



          6       A.   Yes, ma'am.  It was a request for the full



          7   system.



          8                 MS. ROGERS:  Objection.  Nonresponsive.



          9                 JUDGE DAVIS:  Mr. -- Ms. Rogers, can you



         10   re-ask that question?



         11       Q.   (BY MS. ROGERS) Do you know how many connections



         12   this document was anticipating?  Is it written anywhere



         13   on this document how many connections this document was



         14   anticipating covering?



         15       A.   It is not written on this document, no, ma'am.



         16       Q.   Did you have any discussions with the City



         17   regarding credits or offsets to the costs of constructing



         18   facilities to connect the development to the City system?



         19       A.   Yes, no, ma'am.



         20       Q.   Did you do any water quality modeling to



         21   determine if the permit effluent limits will be



         22   protective of the water quality standards?



         23       A.   No, ma'am.



         24       Q.   Does the proposed plant that you've identified



         25   in the application have the capabilities of removing
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          1   chlorides, sulfate, or TDS from the wastewater?



          2       A.   I would say not sulfate.



          3       Q.   Do you know what percentage of dissolved



          4   constituents is removed during treatment?



          5       A.   Well, typically TDS is for public drinking water



          6   and TSS is for wastewater.  I believe that's -- is that



          7   the way we're going, the wastewater?



          8       Q.   I asked a question.  Do you know what the



          9   percentage of dissolved constituents is removed during



         10   treatment?



         11       A.   I would not know that without a plant in



         12   operation, no.



         13       Q.   And you would agree with me that, if the source



         14   water is high in sulfate and that sulfate is not removed



         15   during the treatment process, it will be discharged into



         16   the receiving stream; correct?



         17       A.   Logically, that's correct.



         18       Q.   If Lake Bardwell is high in sulfates, does that



         19   affect the treatment of water during a drinking water



         20   treatment process?



         21       A.   A different type of drinking water treatment



         22   process, that's correct.



         23       Q.   And if the proposed discharge has sulfate, there



         24   will be an increase in sulfate in the downstream water;



         25   correct?
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          1       A.   Yes.



          2                 MS. ROGERS:  Judge, just give me one



          3   second.



          4                 I'll pass the witness.



          5                 JUDGE DAVIS:  Okay.  Mr. Selinger, you have



          6   an opportunity for redirect of this witness.



          7                 MR. SELINGER:  Yes, Your -- yes, Your



          8   Honor.



          9                      REDIRECT EXAMINATION



         10   QUESTIONS BY MR. STEPHEN SELINGER:



         11       Q.   Mr. Gillespie, what is the difference in cost



         12   between the City providing wastewater, as shown on their



         13   document dated April 19th, 2021, versus the Applicant's



         14   build-out of his system?



         15       A.   Cost for -- the proposed cost for the City's



         16   system was roughly 6.8 million.  The proposed cost for



         17   Selinger's system is roughly 2.4 million.



         18       Q.   That's 4.4 million --



         19       A.   Difference.



         20       Q.   Yes.  Okay.



         21                 You testified and you were asked questions



         22   previously about distance to existing sewer lines and



         23   whether they were 2.0 miles or 2.6 miles.



         24                 If both lines are undersized and can't be



         25   used, per the City estimate, what did they say -- how
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          1   many miles -- how many linear feet and how many miles of



          2   new lines needed to be constructed to serve this project?



          3       A.   So the City's estimate was 7.23 miles of either



          4   new or replaced -- replaced existing systems.



          5       Q.   Okay.  That's a far cry from 2 miles or 2.6 or 3



          6   miles?



          7                 MS. ROGERS:  Objection, Your Honor.  That's



          8   not a question.



          9                 MR. SELINGER:  It is a question.  I raised



         10   my voice.



         11       Q.   (BY MR. SELINGER) Is that a -- is that a far cry



         12   from 2.0 or 2.6 or 3 miles of lines that need to be laid?



         13                 MS. ROGERS:  Objection, Your Honor.  He's



         14   leading the witness.



         15                 JUDGE DAVIS:  Mr. Selinger, I'm going to



         16   ask you to rephrase that question.



         17       Q.   (BY MR. SELINGER) Could you tell me the



         18   difference between 7.3 miles and 2.0 miles in distance of



         19   new lines that would need to be laid?



         20       A.   It's probably a little over five miles of lines



         21   to be added.



         22       Q.   Additional to the two?



         23       A.   Additional.



         24       Q.   Thank you.



         25                 MR. SELINGER:  I pass the witness, Your
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          1   Honor.



          2                 JUDGE DAVIS:  All right.  And for recross,



          3   anything from the Executive Director?



          4                 MS. PAWELKA:  No, Your Honor.



          5                 JUDGE DAVIS:  Anything from OPIC?



          6                 MR. MARTINEZ:  A couple of questions, Your



          7   Honor.



          8                      RECROSS-EXAMINATION



          9   QUESTIONS BY MR. ELI MARTINEZ:



         10       Q.   You were asked about the sulfates and water



         11   quality standards.



         12                 Why is sulfate not a problem in your



         13   analysis with -- in complying with the water quality



         14   standards?



         15       A.   Sulfates aren't -- aren't -- are not in standard



         16   TPDES permits; so we don't consider them.  Water --



         17   drinking water is processed through a reverse osmosis



         18   system to remove those or reduce those sulfates so it



         19   hasn't been a concern.  Many lakes around the state that



         20   have the same situation.



         21                 In this case, City of Waxahachie puts 8



         22   million gallons a day in there on the -- straight through



         23   Waxahachie's water whereas we would be putting 500,000,



         24   (inaudible) 5 percent of what they do.



         25                 THE REPORTER:  What -- what --
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          1                 MS. ROGERS:  Objection, Your Honor.  That



          2   answer is nonresponsive.



          3                 JUDGE DAVIS:  Overruled.



          4                 Continue, Mr. Gillespie.



          5       A.   All right.  I was just answering his question.



          6       Q.   (BY MR. MARTINEZ) Do you know if the City of



          7   Ennis, their wastewater treatment plant, if they treat



          8   for sulfates?



          9       A.   They do not, as far as their permit



         10   requirements.



         11       Q.   And then you were also asked about mileage, the



         12   difference between the two and seven estimated miles for



         13   construction of the lines.



         14                 What -- do you have a ballpark figure of --



         15   as to what those -- the difference that those five miles



         16   of difference, what that would cost in real dollars?



         17       A.   Well, it's $6.8 million for seven miles; so it's



         18   about a million -- a million dollars a mile, right,



         19   $800,000 a mile.



         20       Q.   So about $4 million, somewhere in that -- that



         21   neighborhood?



         22       A.   That'd be correct.



         23       Q.   Okay.  I don't have any other questions.  Thank



         24   you.



         25                 MS. ROGERS:  I do.
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          1                 JUDGE DAVIS:  Yes, I was -- I'm moving on



          2   to Protestants.



          3                      RECROSS-EXAMINATION



          4   QUESTIONS BY MS. EMILY ROGERS:



          5       Q.   Do you know what the source water is for the



          6   City of Ennis?



          7       A.   No, I do not specifically.  I -- my assumption



          8   was it was Bardwell Lake.



          9       Q.   And do you know what the source water is for the



         10   City of Waxahachie?



         11       A.   Is Bardwell Lake.



         12       Q.   Have you had any discussions with the City about



         13   whether this development would be required to fund all of



         14   the infrastructure that's listed on Exhibit 4 of your



         15   testimony?



         16       A.   I think we've answered that before.  But no,



         17   ma'am, I have not.



         18                 MS. ROGERS:  I pass the witness.



         19                 JUDGE DAVIS:  All right.  Mr. Selinger,



         20   your final redirect of this witness.



         21                 MR. SELINGER:  I am done, Your Honor.



         22   Thank you.



         23                 JUDGE DAVIS:  All right.  Thank you.



         24                 Thank you, Mr. Gillespie, for your testimony



         25   today.
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          1                 Mr. Selinger, is -- are you resting your



          2   case now?



          3                 MR. SELINGER:  Yes.



          4                 JUDGE DAVIS:  All right.  We're going to



          5   move on to the Executive Director.



          6                 MS. PAWELKA:  Your Honor, at this time the



          7   Executive Director would like to call Josi Robertson to



          8   the stand.



          9                 JUDGE DAVIS:  All right.  I'm looking here.



         10   Ms. Robertson?  There she is.



         11                 If you could unmute yourself, raise your



         12   right hand, state your name so I can swear you in.



         13                 THE WITNESS:  Hello.  Yes, I'm Josi



         14   Robertson.



         15                 JUDGE DAVIS:  Do you swear or affirm that



         16   the testimony you're about to provide in this proceeding



         17   is the truth, the whole truth, and nothing but the truth?



         18                 THE WITNESS:  Yes, Your Honor.



         19                 JUDGE DAVIS:  All right.  Thank you.



         20                 Okay.  Go ahead, Ms. Pawelka.



         21                     DIRECT EXAMINATION



         22   QUESTIONS BY MS. AUBREY PAWELKA:



         23       Q.   Ms. Robertson, if I were to ask you the same



         24   questions as are in your prefiled testimony, would your



         25   answers be the same today as they were then?
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          1       A.   Yes.



          2                 MS. PAWELKA:  Your Honor, at this time the



          3   Executive Director offers into evidence ED-JR 1 through



          4   ED-JR 7.



          5                 JUDGE DAVIS:  Give me one second.



          6                 Do we have any objections to ED-JR 1 through



          7   ED-JR --



          8                 Did you say 7 or 2nd?



          9                 MS. PAWELKA:  7.



         10                 JUDGE DAVIS:  7, okay.



         11                 -- ED-JR 1 through ED-JR 7, do we have any



         12   objections?



         13                 MR. SELINGER:  No, Your Honor.



         14                 JUDGE DAVIS:  All right.  I'm not hearing



         15   any; so I'm going to admit ED-JR 1 through ED-JR 7.  All



         16   right.



         17           (ED-JR Exhibits 1, Exhibit 2, Exhibit 3,



         18               Exhibit 4, Exhibit 5, Exhibit 6,



         19                    and Exhibit 7 admitted.)



         20                 MS. PAWELKA:  At this time I would like to



         21   tender Ms. Robertson for cross-examination.



         22                 JUDGE DAVIS:  Thank you.  And Mr. Selinger,



         23   you will begin.



         24                 MR. SELINGER:  No questions, Your Honor.



         25                 JUDGE DAVIS:  Okay.  OPIC?
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          1                 MR. MARTINEZ:  One quick one.



          2                     CROSS-EXAMINATION



          3   QUESTIONS BY MR. ELI MARTINEZ:



          4       Q.   Ms. Robertson, do you consider algae when you're



          5   doing your dissolved oxygen model?



          6       A.   Yes, we do.  And that is included in my model in



          7   the form of chlorophyl-a.



          8       Q.   Have you taken into consideration the



          9   respiration cycles, daytime, nighttime, and how that



         10   might impact the testimony --



         11       A.   So -- yes, so QUAL-TX is a steady-state model;



         12   so it doesn't simulate changes over a course of, like, a



         13   day or year.  It's -- you know, it's one set of inputs



         14   and you get the outputs.



         15                 The algal production rate that is included



         16   in the model is intended to be used -- or is



         17   representative of sort of the net oxygen production from



         18   algae.  So it's in the model; it's just one net value.



         19       Q.   Okay.  So there wouldn't -- as far as the model



         20   is concerned, it wouldn't make a difference if they



         21   changed throughout the day.  It takes kind of the -- the



         22   net output at the end of the day?



         23       A.   Yes, correct.



         24       Q.   And you don't foresee any problems in terms of



         25   product life, plant life, water quality, et cetera, for
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          1   there to be those changes throughout the day in oxygen



          2   levels due to the algorithm?



          3       A.   No.  I don't have any information that would



          4   indicate algal growth would be a problem at this time,



          5   no.



          6       Q.   Okay.  I don't think I have any other questions.



          7   Thank you.



          8                 JUDGE DAVIS:  Thank you.  Okay.  Moving on



          9   to the Protestants.



         10                      CROSS-EXAMINATION



         11   QUESTIONS BY STEFANIE ALBRIGHT:



         12       Q.   Hi, Ms. Robertson.  My name is Stefanie



         13   Albright.



         14                 First of all, since 2008 has the TCEQ



         15   reevaluated the margin of safety for the QUAL-TX



         16   modeling?



         17       A.   No, not that I'm aware of.



         18       Q.   You mentioned on page 11 of your testimony that



         19   the combination of discharges at the full permitted flow



         20   and effluent limit concentrations paired with hot and dry



         21   summertime low flow conditions are unlikely to occur.



         22                 You would agree with me that hot and dry



         23   conditions are likely to occur; correct?



         24       A.   I'm sorry, I'm -- can you repeat the end of



         25   that?
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          1       Q.   Sure.  Would you agree with me that hot and dry



          2   condition are likely to occur?



          3       A.   Yes and -- yes.



          4       Q.   So are you saying that an entity discharging at



          5   its full permitted amount in the summer is unlikely to



          6   occur?



          7       A.   No.  So the QUAL-TX model used to evaluate the



          8   dissolved oxygen, instream dissolved oxygen, we model it



          9   over the most sort of pessimistic conditions.  That



         10   includes hot, dry summertime, low-flow conditions as well



         11   as modeling the effluent at its full permitted flow and



         12   effluent concentration.



         13       Q.   So have you or anyone else at the agency



         14   verified this assertion?



         15       A.   Assertion -- which assertion?



         16       Q.   Yes.  Relating to the fact that the full



         17   permitted amount in the summer is unlikely to occur.



         18       A.   Yes.  That information is a part of the -- I



         19   think it's ED-7 documentation or my -- my 7-ED



         20   submittal -- I'm sorry, I don't know the -- I forget the



         21   name of it.



         22       Q.   So has this information been verified in the



         23   field?



         24       A.   "In the field," could you explain that more?



         25       Q.   Like has there actually been --
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          1                 For this particular modeling, have you done



          2   site visits?



          3       A.   No, I have not.



          4       Q.   And do you know, has TCEQ done a field



          5   verification of the -- the assumptions in the QUAL-TX's



          6   modeling?



          7       A.   No, we have not.  There is no site-specific --



          8   we have not done a site visit of the -- this discharge or



          9   of the downstream water bodies that I'm aware of, no.



         10       Q.   And do you know in general for the QUAL-TX



         11   modeling if the TCEQ has ever done any particular field



         12   or site testing relating to the assumptions?



         13       A.   So the assumptions of -- which assumptions?



         14   Just --



         15       Q.   The QUAL-TX modeling that -- if it gets -- going



         16   back to the question of the assumption of the full



         17   permitted flow and effluent limit concentrations paired



         18   with hot, dry, summertime, low-flow conditions unlikely



         19   to occur.



         20       A.   So the conditions you just described, those are



         21   the model assumptions; so that's what we model the



         22   conditions at since they are the most pessimistic in



         23   terms of DO levels.



         24       Q.   Why in your modeling did you ignore the



         25   consumption of oxygen in water resulting from algae



�

                                                                      69







          1   respiration during the dark hours?



          2       A.   Yes, as mentioned before, QUAL-TX is a



          3   steady-state model; so algae is -- the oxygen production



          4   from algae is represented as sort of a net or average



          5   value.  It doesn't -- QUAL-TX doesn't make a distinction



          6   between, like, night and day.  It's just a steady-state



          7   model.



          8       Q.   So I'm going to refer to your testimony on



          9   page 13 (sic), lines 27 to 30.  Take a second to pull it



         10   up.



         11       A.   Uh-huh.  Yes.



         12       Q.   Okay.  You state that the modeling results



         13   indicate that effluent constituents return back to



         14   background levels by the time the discharge reaches



         15   Waxahachie Creek.



         16                 What effluent constituents are you referring



         17   to in this testimony?



         18       A.   So the effluent constituents I'm referring to



         19   are the ones that we use in the QUAL-TX modeling.  The



         20   BOD or CBOD, ammonia nitrogen, and dissolved oxygen.



         21                 And "back to background," this is in



         22   reference to the other per -- not the Selinger permit.



         23   This is the WQ0015964001.



         24       Q.   Would you agree that the nitrate concentration



         25   in the steam is higher than ambient conditions after
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          1   discharge?



          2       A.   The -- sorry, the nitrate or ammonia --



          3       Q.   The nitrate, nitrate concentration.



          4       A.   So for dissolved oxygen modeling analysis, we



          5   don't look at the nitrate; we look at the ammonia value,



          6   ammonia nitrogen values.



          7       Q.   Would you agree that the sulfate concentration



          8   in the stream is higher than ambient conditions after



          9   discharge?



         10       A.   Again, with the dissolved oxygen modeling,



         11   sulfate is not a constituent that we look at or include.



         12       Q.   And would you agree that sulfate loading would



         13   continue downstream to Waxahachie Lake, to Waxahachie



         14   Creek, and then to Lake Bardwell?



         15       A.   Sulfate, again, looking at that is outside the



         16   scope of my review.



         17       Q.   Would you agree that there is a 303(d)



         18   impairment for sulfate in the receiving waters downstream



         19   of the proposed wastewater treatment plant?



         20       A.   Yes, there is a 303(d) listing on the 2020 list



         21   for sulfate in Lake Bardwell.



         22                 MS. ALBRIGHT:  Your Honor, can we have just



         23   a quick minute?



         24                 JUDGE DAVIS:  Yes.



         25                 MS. ALBRIGHT:  Okay.
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          1       Q.   (BY MS. ALBRIGHT) Okay.  I have one additional



          2   question.



          3                 Ms. Robertson, If you do not conduct -- did



          4   not conduct a site visit to the site, how do you know



          5   that the QUAL-TX modeling is correct?



          6       A.   When you -- what do you mean by "correct"?  Do



          7   you mean follows our procedures?



          8       Q.   That the -- that the information produced by the



          9   modeling is correct relating to the dissolved oxygen --



         10       A.   Yes.  So when taking into account all the model



         11   inputs, no, I did not do a site visit.  But it does



         12   include a lot of site visit information.  Specifically,



         13   this includes flow and temperature information from USGS



         14   gage on Waxahachie Creek, includes water quality data



         15   from SWQM stations within Lake Bardwell.



         16                 So yeah, that's how I included those types



         17   of variables.



         18                 MS. ALBRIGHT:  No further questions, Your



         19   Honor.



         20                 JUDGE DAVIS:  Thank you.



         21                 Any redirect?



         22                 MS. PAWELKA:  Yes, Your Honor.



         23                    REDIRECT EXAMINATION



         24   QUESTIONS BY MS. AUBREY PAWELKA:



         25       Q.   Ms. Robertson, has EPA approved of current SOPs
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          1   and IPs?



          2       A.   Yes.



          3       Q.   Are site visits required for application



          4   reviews?



          5       A.   No.



          6       Q.   Is TCEQ required to use the QUAL-TX model?



          7       A.   For this application or just in general?



          8       Q.   In general.



          9       A.   Yes.  QUAL-TX is the main modeling used for



         10   stream and river bodies and is approved by EPA.



         11       Q.   Are there any other models you would be allowed



         12   to use instead of QUAL-TX?



         13       A.   Depending on the situation, there might be



         14   different models I think more applicable for other water



         15   body uses.  But in this case QUAL-TX was the most



         16   appropriate.



         17                 MS. PAWELKA:  No further questions, Your



         18   Honor.



         19                 JUDGE DAVIS:  Thank you.



         20                 For recross, Mr. Selinger?



         21                 MR. SELINGER:  No, Your Honor.



         22                 JUDGE DAVIS:  All right.  OPIC?



         23                     RECROSS-EXAMINATION



         24   QUESTIONS BY MR. ELI MARTINEZ:



         25       Q.   Does QUAL-TX account for sulfates?



�

                                                                      73







          1       A.   No, it does not.



          2       Q.   Do any of the other models that could have



          3   potentially been used that you were asked about?



          4       A.   Not that I'm aware.  Sulfates are not a



          5   consideration that we have for dissolved oxygen modeling.



          6                 MR. MARTINEZ:  No further questions.  Thank



          7   you.



          8                 JUDGE DAVIS:  And Protestants?



          9                 MS. ALBRIGHT:  No further questions.



         10                 JUDGE DAVIS:  All right.  Did you have any



         11   final redirect, Ms. Pawelka?



         12                 MS. PAWELKA:  No, Your Honor.



         13                 JUDGE DAVIS:  All right.  Thank you for



         14   your testimony, Ms. Robertson.



         15                 Ms. Pawelka, your next witness.



         16                 MS. PAWELKA:  Your Honor, at this time the



         17   ED would like to call Jeff Paull to the stand.



         18                 JUDGE DAVIS:  All right.  There, I see him.



         19                 Hello, Mr. Paull, if you could raise your



         20   right hand, state your name, and then I will swear you



         21   in.



         22                 THE WITNESS:  My name is Jeff Paull.



         23                 JUDGE DAVIS:  Do you swear or affirm that



         24   the testimony you're about to provide in this proceeding



         25   is the truth, the whole truth, and nothing but the truth?
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          1                 THE WITNESS:  Yes, I do.



          2                 JUDGE DAVIS:  Thank you.



          3                 All right, Ms. Pawelka.



          4                      DIRECT EXAMINATION



          5   QUESTIONS BY MS. AUBREY PAWELKA:



          6       Q.   Mr. Paull, if I were to ask you the same



          7   questions as were in your prefiled testimony, would your



          8   answers be the same today as they were then?



          9       A.   Yes.



         10       Q.   Can you please identify ED-JP-1?



         11       A.   It's my prefiled testimony.



         12       Q.   Do you have any changes?



         13       A.   No.



         14                 MS. PAWELKA:  Your Honor, at this time the



         15   Executive Director offers into evidence ED-JP-1 through



         16   ED-JP-3.



         17                 JUDGE DAVIS:  Any objections to ED-JP-1 to



         18   ED-JP-3?



         19                 Hearing none, I'm going to admit ED-JP 1



         20   through ED-JP-3.  Both have been admitted.



         21                 (ED-JP Exhibit 1, Exhibit 2,



         22                    and Exhibit 3 admitted.)



         23                 MS. PAWELKA:  At this time I tender



         24   Mr. Paull for cross-examination.



         25                 JUDGE DAVIS:  All right.  Mr. Selinger, do
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          1   you have any questions for this witness?



          2                 MR. SELINGER:  No, Your Honor.



          3                 JUDGE DAVIS:  All right.  OPIC?



          4                 MR. MARTINEZ:  Nothing from OPIC, Your



          5   Honor.



          6                 JUDGE DAVIS:  All right.  And Protestants?



          7                 MS. ROGERS:  Yes, we have questions.



          8                 JUDGE DAVIS:  Okay.



          9                       CROSS-EXAMINATION



         10   QUESTIONS BY MS. EMILY DAVIS:



         11       Q.   Good morning, Mr. Paull.



         12                 Would you please turn to page 8 of your



         13   testimony.



         14       A.   Okay.



         15       Q.   At the top of your testimony, you state that



         16   "Permit limits for total dissolved solid including



         17   sulfate are not included in permits unless it has been



         18   demonstrated via a screening procedure that the facility



         19   is discharging TDS in amounts that cause an exceedance of



         20   water quality standards."



         21                 What -- when are those screening procedures



         22   performed?



         23       A.   According to our implementation procedures,



         24   they're performed on discharges above 1 million gallons



         25   per day for municipal permits.
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          1       Q.   And are these screening -- screenings done after



          2   the issuance of the permits and after the facility is



          3   constructed?



          4       A.   Well, actually, they would, usually from my



          5   experience, be performed on -- on amendments to permits



          6   when we already have discharge data on levels of TDS



          7   being discharged because that's one of the components of



          8   the screenings that we perform.  So if there's no --



          9   there's no effluent being discharged yet, then basically



         10   we can't perform a screening.



         11       Q.   So you mentioned the permit limits -- well,



         12   let's see.



         13                 Are you saying -- so if it's a new permit,



         14   you don't do any analysis of the source water; is that



         15   correct?



         16       A.   Will you please rephrase that question?



         17       Q.   For new permits you do not do any analysis of



         18   source water?



         19       A.   Analysis of source -- yeah, I think the answer



         20   is "no."



         21       Q.   And you agree that TCEQ does have a sulfate



         22   water quality standard; correct?



         23       A.   Yes.  Our standards include sulfate criteria.



         24       Q.   And you would also agree that Lake Bardwell is



         25   currently not meeting water quality standards for
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          1   sulfate?



          2       A.   Correct.



          3       Q.   What existing uses are impaired by sulfate?



          4       A.   I think the TDS criteria protect the drinking



          5   water uses.



          6       Q.   And you're aware that Lake Bardwell is a



          7   drinking water -- a sole-source drinking water supply



          8   lake for the City of Ennis and the City of Waxahachie?



          9       A.   Yes.



         10       Q.   And do you know how sulfate gets removed from



         11   wastewater?



         12       A.   No, I'm not familiar with that.



         13       Q.   Do you know if this particular facility would be



         14   able to remove sulfates?



         15       A.   I'm not sure.  I'm not familiar with that.



         16       Q.   You say on page 8 of your testimony that "the



         17   limits are sufficient to prevent water quality concerns



         18   related to bacteria and nitrate."



         19                 What methodology did you use to reach that



         20   conclusion?



         21       A.   For bacteria, recommended the limits equal to



         22   the segment criteria of -- so the criteria should be



         23   protected from a discharge of bacteria in this permit.



         24                 And nitrates, I followed the procedures in



         25   our standard implementation procedures to determine if
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          1   nitrate was concerned.  And none of the -- none of the



          2   provisions were met.



          3       Q.   What are those provisions?



          4       A.   I have one of them in my prefiled testimony.



          5   Would you like me to read them?  It's on page 9.



          6       Q.   Okay.  No --



          7       A.   Starting with --



          8       Q.   My next -- my next question is about that; so --



          9       A.   Oh, okay.



         10       Q.   On page 9, lines 28 and 29, you state that



         11   "These conditions do not apply, and therefore, a nitrate



         12   limit was not recommended."



         13                 Can you tell me why does the first bullet,



         14   the No. 1, "growth of nuisance aquatic vegetation," why



         15   that does not apply?



         16       A.   Growth of nuisance aquatic vegetation is



         17   unlikely in my judgment based on the characteristics of



         18   the receiving water.



         19       Q.   What do you consider to be a nuisance aquatic



         20   vegetation?



         21       A.   Nuisance, it's -- I -- it is a kind of



         22   subjective -- what we call a narrative criteria.  It's --



         23   it's something that would impair the in -- recreation



         24   or -- and enjoyment of the water.



         25       Q.   Would you agree with me that the presence of
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          1   nitrate and total nitrogen have the potential to increase



          2   algae in Lake Bardwell?



          3       A.   Total nitrate would...



          4       Q.   The presence of nitrate or total nitrogen have



          5   the potential to increase algae in Lake Bardwell;



          6   correct?



          7       A.   Potential is -- yeah, I guess I would say it has



          8   the potential.



          9       Q.   On page 10 of your testimony, lines 21 through



         10   22, you state that "the permit is designed to be



         11   protective of public drinking water supplies."



         12                 What methodologies did you use to reach that



         13   conclusion?



         14       A.   The -- the permit limits and the requirements of



         15   the permit are protective of drinking water intake



         16   standards.



         17       Q.   If -- if the effluents have high sulfates



         18   because the source of the -- of the water going into the



         19   wastewater treatment plant originated from ground water



         20   that was high in sulfates, is your conclusion still the



         21   same?



         22       A.   I haven't looked at how sulfates would mix with



         23   the receiving waters and the dilution that would -- that



         24   it would receive, and I can't provide you a -- because



         25   we -- our procedures don't permit us to perform a
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          1   screening in this scenario.  So I -- I can't answer that



          2   question.



          3       Q.   If there are high levels of sulfate in the



          4   source water that is not treated to remove it, the



          5   additional sulfate from the source will increase the



          6   ambient concentrations and relative ratios of sulfate in



          7   the receiving water; correct?



          8       A.   Depending on the dilution -- because the



          9   discharge will include water as well; so the



         10   concentration would depend on, you know, the mixture of



         11   the effluent with the receiving water.



         12       Q.   But it will still add sulfate to the receiving



         13   water; correct?



         14       A.   In absolute amounts.  But in concentration



         15   amounts, I'm not sure the concentration would increase.



         16       Q.   So if the concentration that is being discharged



         17   is higher than what is in the receiving water, then the



         18   concentration will increase; correct?



         19       A.   Yes.



         20       Q.   If the discharge contributes to an increase to



         21   an ex -- the discharge contributes to an existing



         22   impairment, it cannot pass the Tier 1 antidegradation



         23   test that the existing uses are protected; correct?



         24       A.   Can you please repeat that?



         25       Q.   If the discharge contributes to an existing
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          1   impairment, it cannot pass the Tier 1 antidegradation



          2   test that the existing uses are protected; correct?



          3       A.   Correct.



          4       Q.   And so if this particular wastewater treatment



          5   plant is discharging sulfates in high -- higher



          6   concentrations than what is in the already impaired



          7   receiving water, then it doesn't pass the Tier 1



          8   antidegradation test; is that correct?



          9       A.   I don't know about that.



         10                 MS. ROGERS:  Just give me one more minute.



         11   Let me go off -- let me mute for a second.



         12                 We have no further questions.



         13                 JUDGE DAVIS:  All right.  Do you have any



         14   redirect, Ms. Pawelka?



         15                 MS. PAWELKA:  Yes, Your Honor.



         16                     REDIRECT EXAMINATION



         17   QUESTIONS BY MS. AUBREY PAWELKA:



         18       Q.   How did the application pass through the Tier 1



         19   antidegradation review?



         20       A.   How did it pass?



         21       Q.   Yes.



         22       A.   Oh --



         23       Q.   How did you -- yeah.  Go ahead.



         24       A.   It passed --



         25       Q.   (Inaudible) --
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          1       A.   (Inaudible).



          2       Q.   Could you explain -- could you explain how it



          3   passed?



          4       A.   Tier 1 protects the water quality uses, and the



          5   water quality uses will be protected.



          6                 MS. PAWELKA:  No further questions.



          7                 JUDGE DAVIS:  All right.  Final recross,



          8   Mr. Selinger?



          9                      RECROSS EXAMINATION



         10   QUESTIONS BY MR. STEPHEN SELINGER:



         11       Q.   Are you aware of any violations of law,



         12   including any regarding sulfates, in either the TCEQ



         13   analysis or the TCEQ draft permits?



         14       A.   No, I'm not.



         15                 MS. ROGERS:  Ob -- object to that question.



         16   It's asking a legal conclusion, and he's not been put up



         17   as a legal expert.



         18                 JUDGE DAVIS:  All right.  Mr. Selinger, if



         19   you could rephrase, please.



         20       Q.   (BY MR. SELINGER) Are you aware that TCEQ is



         21   required to follow the law in its permits?



         22       A.   That's my belief.



         23       Q.   Are you aware of any violations of law in the



         24   recommended permit?



         25                 MS. ROGERS:  Objection, Your Honor.
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          1   Objection, Your Honor.  Same type question, he's asking



          2   about violations of law.



          3                 JUDGE DAVIS:  Yes.  This witness cannot



          4   testify as to violations of law, Mr. Selinger.



          5       Q.   (BY MR. SELINGER) Okay.  Well, then let me



          6   ask:  You -- you answered that TCEQ followed the law in



          7   its grant permit and analysis.



          8                 Did TCEQ follow the law in its grant permit



          9   and analysis, including any laws regarding sulfates?



         10                 MS. ROGERS:  Objection, Your Honor.  Again,



         11   the same issue.  He's not --



         12                 JUDGE DAVIS:  Yes, Mr. -- sustained.



         13                 Mr. Selinger, you're going to need to move



         14   on from this point.



         15                 MR. SELINGER:  Nothing further, Your Honor.



         16                 JUDGE DAVIS:  All right.  Any -- any



         17   questions from OPIC?



         18                       CROSS-EXAMINATION



         19   QUESTIONS BY MR. ELI MARTINEZ:



         20       Q.   You were asked -- well, you gave testimony about



         21   designating the uses and how there can't be degradation



         22   of those uses.



         23                 What -- what was the use that was set out



         24   for the receiving water?



         25       A.   As far as aquatic life pieces, the unnamed
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          1   tributary received a minimal aquatic life use, and



          2   Waxahachie Creek received an intermediate aquatic life



          3   use and their associated water quality criteria.



          4       Q.   Great.  Thank you.  No further questions.



          5                 JUDGE DAVIS:  All right.  And for



          6   Protestants.



          7                 JUDGE DAVIS:  We have no additional



          8   questions.



          9                 JUDGE DAVIS:  All right.  Any final



         10   redirect?



         11                 MS. PAWELKA:  No, Your Honor.



         12                 JUDGE DAVIS:  All right.  Thank you,



         13   Mr. Paull, for your testimony today.



         14                 Ms. Pawelka, who are you calling next?



         15                 MS. PAWELKA:  Your Honor, at this time the



         16   Executive Director would like to call Abdur Rahim to the



         17   stand.



         18                 JUDGE DAVIS:  Okay.  Let's see here.  There



         19   we are.



         20                 Hello, Mr. Rahim.  If you could state your



         21   name for the record and raise your right hand so I can



         22   swear you in.



         23                 THE WITNESS:  Yeah, my name is Abdur Rahim.



         24                 JUDGE DAVIS:  Do you swear or affirm that



         25   the testimony you're about to provide in this proceeding
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          1   is the truth, the whole truth, and nothing but the truth?



          2                 THE WITNESS:  Yes, I do.



          3                 JUDGE DAVIS:  Thank you.



          4                 All right, Ms. Pawelka, you may proceed.



          5                          ABDUR RAHIM,



          6      having been first duly sworn, testified as follows:



          7                       DIRECT EXAMINATION



          8   QUESTIONS BY MS. AUBREY PAWELKA:



          9       Q.   Mr. Rahim, if I were to ask you the same



         10   questions as are in your prefiled testimony, would your



         11   answers be the same today as they were then?



         12       A.   Yes.



         13       Q.   Can you identify EDAR-1?



         14       A.   Yes.



         15       Q.   And do you have any changes?



         16       A.   No.



         17                 MS. PAWELKA:  Your Honor, the Executive



         18   Director offers into evidence ED-AR-1 through ED-AR-2.



         19                 JUDGE DAVIS:  Do we have any objections to



         20   ED-AR-1 through ED-AR-2?



         21                 All right.  Hearing none, I'm going to admit



         22   ED-AR-1 and ED-AR-2.



         23             (ED-AR Exhibit 1 and Exhibit 2 admitted.)



         24                 MS. PAWELKA:  At this time I tender



         25   Mr. Rahim for cross-examination.
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          1                 JUDGE DAVIS:  Thank you.



          2                 Mr. Selinger, you may begin your cross.



          3                 MR. SELINGER:  I pass the witness, Your



          4   Honor.



          5                 JUDGE DAVIS:  All right.  Then we can move



          6   on to OPIC.



          7                      CROSS-EXAMINATION



          8   QUESTIONS BY MR. ELI MARTINEZ:



          9       Q.   Good morning still, Mr. Rahim.



         10                 From you testimony it seems as though you



         11   don't have any proof that Mr. Selinger owned the land



         12   where the proposed treatment facility will be located.



         13                 Is that still -- I'm going to try hard not



         14   to refer to any facts that's not in evidence.  But is



         15   that still your opinion as you sit here today?



         16       A.   Yes, I do have opinion that, in my review of the



         17   application, I see in Section 9, Page No. 21, it says



         18   owner of the treatment facility is Stephen Selinger and



         19   owner of the land where the treatment facility is or will



         20   be is also Stephen Selinger.  So we do not have any



         21   further inquiry or question about the land ownership.



         22       Q.   Does -- you had stated that if the -- if the



         23   judge found that Mr. Selinger was not the owner, that you



         24   would not -- you would recommend denial of the



         25   application.
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          1                 As you sit here today, do you still



          2   recommend denial of the application based on that -- on



          3   that point?



          4       A.   Yes.  I'm looking at the application, and then



          5   we do not have any record of the land ownership.



          6   However, we did find afterwards and -- the land is sold



          7   to somebody else, you know, reading the prefiled



          8   testimony for different folks.  But in our record we do



          9   not have that -- we did not receive that -- receive any



         10   document from the Applicant yet.  So we are depending on



         11   the application.



         12       Q.   Yes, sir.  Do you recommend denial based on that



         13   ownership issue as of today that's in your testimony?



         14       A.   Yes.  If Applicant does not own the land, then



         15   this -- the application could be denied.  However, in the



         16   application if we see -- like Section 9, page No. 21 C



         17   and D, if we will see the different person, definitely we



         18   would have asked -- at least recommend our -- another



         19   contract with the own -- or contract with the third party



         20   who owned the land.  But in that time we saw the same



         21   person owning the land and owning the facility that the



         22   treatment plant will be -- the land -- the treatment



         23   plant will be.  So we did not ask any question.



         24       Q.   Okay.  I'm sorry, I don't mean to belabor the



         25   point, I'm just -- I'm not sure that I understood
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          1   correctly whether or not you are today recommending



          2   denial based on the issue of ownership.



          3       A.   Yes.  Yes.  I mean, if -- if the Applicant does



          4   not own the land or facility that the -- will be in that



          5   land, then -- then, you know, this permit could deny.



          6       Q.   Okay.  And you don't have any information as of



          7   today that would indicate that Mr. Selinger does, in



          8   fact, own that property and is eligible to apply for the



          9   permit that's been requested?



         10       A.   No, nothing is submitted to the TCEQ.



         11       Q.   Okay.  Thank you.  That answers my question.



         12   Thank you very much.



         13                 MR. MARTINEZ:  I pass the witness.



         14                 JUDGE DAVIS:  Okay.  Protestants?



         15                 MS. ROGERS:  Yes, I have some more



         16   questions.  Okay.



         17                      CROSS-EXAMINATION



         18   QUESTIONS BY MS. EMILY ROGERS:



         19       Q.   Okay.  If you could turn to page 4, lines 21



         20   through 23 of your testimony, you outline what the



         21   Applicant is required to determine before filing the



         22   application.  You state that the Applicat -- the



         23   Applicant is to determine whether any permitted



         24   wastewater treatment facility or collection system are



         25   located within a three-mile radius of the proposed plant.
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          1                 So this inquiry is not limited to the



          2   wastewater treatment plant; correct?



          3       A.   Can you repeat it again, ma'am.



          4       Q.   Let me get to that page in your testimony.  I'm



          5   sorry.  Okay.



          6                 Your testimony on page 4, lines 21 through



          7   23 states that the application -- the Applicant is also,



          8   in terms of regionalization, to determine whether there



          9   are any domestic permitted wastewater treatment



         10   facilities or collection systems located within a



         11   three-mile radius of the proposed facility; correct?



         12       A.   Yes.



         13       Q.   So the inquiry is not limited simply to located



         14   within a three-mile radius of a wastewater treatment



         15   facility; correct?



         16       A.   Yes.  I -- we look at -- in our -- in my review



         17   there is none, there is no other treatment facilities



         18   within three miles radius of this proposed facility.



         19       Q.   They're also supposed to look at whether or not



         20   they're within a three-mile radius of a collection



         21   system; correct?



         22       A.   Yes.



         23       Q.   And you understand from hearing Mr. Green or



         24   reading Mr. Green's testimony and Mr. Buechter -- his



         25   name is hard -- the testimony that Ennis's collection
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          1   system is within a three-mile radius of the proposed



          2   wastewater treatment plant; correct?



          3       A.   Yes.



          4       Q.   And if you would look on page -- it's in the



          5   admin record, it's -- I'm gonna -- it's in the



          6   application, at Tab D of the admin record in the



          7   application.  And it's Bates labeled page 99, but it's 22



          8   of 80, if that helps you.



          9       A.   22...



         10       Q.   If we can pull it up on the computer screen, if



         11   you would --



         12       A.   Yes, I got that.  22 of 80.



         13                 MS. ALBRIGHT:  So we're going to go ahead



         14   and share it on our -- on the screen, if that's okay.



         15                 Okay.  I don't know if it's allowing us



         16   to -- there it goes.



         17       Q.   (BY MS. ROGERS) And so what is the first



         18   question under No. 3?



         19       A.   Yeah, first question is the nearby wastewater



         20   treatment plants or collection system; the Applicant said



         21   "yes," and then they submit attachment on that.



         22       Q.   Could you read -- could you read that question



         23   into the record?  Under No. 3, the first question under



         24   No. 3.



         25       A.   Okay.  "Are there any domestic permitted
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          1   wastewater treatment facilities or collection systems



          2   located within a three-mile radius of the proposed



          3   facility?"



          4                 Applicant said "yes."



          5       Q.   And you would agree with me based on this that



          6   the Applicant is required to reach out to systems with



          7   collection systems within a three-mile radius of the



          8   proposed facility; correct?



          9       A.   Yes.



         10       Q.   And so turning back to your testimony on page 8,



         11   lines 18 through 19, you state -- the question was "Is



         12   the Applicant required to con" -- "to contract" or



         13   contact -- "contract with Ennis for wastewater service?"



         14                 And your answer is "No, because the City of



         15   Ennis's wastewater treatment facility is not located



         16   within three-mile radius of the proposed wastewater



         17   treatment facility."



         18                 You would agree with me that your statement



         19   that --



         20                 You would agree with me that the Applicant



         21   was required to contact the City of Ennis because its



         22   facilities were within -- because its collection



         23   facilities were within a three-mile radius; correct?



         24       A.   Yeah, collection system is within three miles,



         25   but the facility is not located -- the facility -- I
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          1   mean, WWTP -- Ennis's WWTP is not located within three



          2   miles radius in my review.



          3       Q.   Okay.  And the Applicant didn't provide any



          4   information regarding service from Ennis in its



          5   application; correct?



          6       A.   No.



          7       Q.   And the Applicant didn't include with the



          8   application any analysis of expenditures required to



          9   connect to the City of Ennis's system as part of its



         10   application; correct?



         11       A.   No, ma'am.



         12                 MS. ROGERS:  Could you pull up Section --



         13   Texas Water Code, Section 26.0282?



         14       Q.   (BY MS. ROGERS) You stated in your testimony



         15   that the TCEQ has not denied a permit based on



         16   regionalization.  But you would agree with me that the



         17   TCEQ does have the authority to deny a permit based on



         18   regionalization based on this section?



         19       A.   Yes.  TCEQ policy on regionalization does not



         20   require, as I said, to deny any wastewater permit



         21   application.



         22       Q.   I would like for you to turn to page 13 of 21 of



         23   the -- of the application that's Tab D.



         24       A.   Page 13.



         25       Q.   The Bates number is --
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          1       A.   Yes, I'm on the -- page 13.



          2       Q.   And tell me what this page is.



          3       A.   This page, the Applicant sworn in by signing in



          4   front of notary public.  The autograph is submitted, and



          5   the application is true and correct.



          6       Q.   And you would agree with me, based on the



          7   information that has been provided by Mr. Osting about



          8   the ownership of the property when this application was



          9   filed, that Mr. Selinger was not the owner of the



         10   property; correct?



         11       A.   Yes.



         12       Q.   And so the information in the application is not



         13   true and correct as he certified; correct?



         14       A.   Yes.



         15                 MS. ROGERS:  I don't have any additional



         16   questions.



         17                 JUDGE DAVIS:  Ms. Pawelka, your redirect?



         18                 MS. PAWELKA:  No questions, Your Honor.



         19                 JUDGE DAVIS:  All right.  Thank you,



         20   Mr. Rahim, for you testimony today.



         21                 MR. SELINGER:  Hol -- hold it.  Your --



         22   Your Honor -- Your Honor, I have questions.



         23                 JUDGE DAVIS:  No, Mr. Selinger.  You would



         24   only be allowed to ask questions based on redirect asked



         25   by the ED.  They've opted not to, and so there's no
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          1   opportunity for recross.



          2                 MR. SELINGER:  Well, we brought in new



          3   information, Your Honor, in regard to Mr. --



          4                 JUDGE DAVIS:  Mr. Selinger, I'm -- I'm



          5   sorry.  You had -- you started the cross-examination.



          6   That was your opportunity to ask questions.  You elected



          7   not to talk about the subject for whatever reason, and



          8   that was your opportunity.  And there will be no recross



          9   because there's no redirect.



         10                 MR. SELINGER:  When does rebuttal start?



         11                 JUDGE DAVIS:  There's no rebuttal,



         12   Mr. Selinger.



         13                 MR. SELINGER:  Really?



         14                 JUDGE DAVIS:  All right.  Ms. Pawelka, let's



         15   move on.



         16                 MS. ROGERS:  I --



         17                 MS. PAWELKA:  We -- the ED rests the case.



         18                 JUDGE DAVIS:  Okay.  Ms. Rogers, did you



         19   have something?



         20                 MS. ROGERS:  No, I was just not sure if I



         21   said I didn't have any further questions of --



         22                 JUDGE DAVIS:  Oh --



         23                 MS. ROGERS:  -- him; so --



         24                 JUDGE DAVIS:  -- gotcha.  Okay.  Thank you.



         25   Thank you.
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          1                 All right.  So the ED rests.  Okay.



          2                 At this time let me just get my documents.



          3   Give me one minute.



          4                 MR. SELINGER:  I have another request too,



          5   Your Honor.



          6                 JUDGE DAVIS:  Go ahead, Mr. Selinger.



          7                 MR. SELINGER:  You denied Exhibit No. 8,



          8   the Warranty Deed from Poetry Road, Stephen Selinger,



          9   dated December 7th on the basis that it was not offered



         10   in prefiled testimony as an exhibit.



         11                 The prefiled testimony was due before that.



         12   And I think we all know Stephen Selinger owns the



         13   property.  And I think that Warranty Deed should be



         14   admitted into evidence.  Mr. Osting's already testified



         15   that Mr. Selinger owns the property.  But to tidy things



         16   up, I think that deed should be put into evidence.



         17                 MS. ROGERS:  Again, I would object that it



         18   be admitted into evidence.  Mr. Osting's testimony was



         19   prefiled before he prefiled.  He could have addressed it



         20   in his prefiled testimony.



         21                 JUDGE DAVIS:  Yes, this -- we've already --



         22   I've already ruled on this.  And so I understand that



         23   you're re-urging it, but my ruling is the same.  We will



         24   not be admitting that exhibit.  It wasn't timely -- it



         25   wasn't prefiled.
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          1                 MR. SELINGER:  It was not possible to be



          2   prefiled at that time.  It didn't exist at that time.



          3                 MR. MARTINEZ:  Your Honor, I don't have the



          4   timelines in front of me, but I do believe the Executive



          5   Director moved to introduce the -- the issue.  Perhaps



          6   that --



          7                 JUDGE DAVIS:  Yes --



          8                 MR. MARTINEZ:  -- (inaudible) --



          9                 JUDGE DAVIS:  -- it -- that is true, they



         10   moved to address it.  There was a deadline for prefiling



         11   testimony.  And I don't believe I received any



         12   testimony -- I don't believe I received anything.  There



         13   was nothing that was prefiled by the deadline that was



         14   set in that order.



         15                 MR. SELINGER:  Well, the exhibit did not



         16   exist at the time of the prefiled testimony.  Okay?  It's



         17   very clear.



         18                 JUDGE DAVIS:  Give me one second to look at



         19   the filings.



         20                 MS. ROGERS:  Judge, I believe it was



         21   January 10th was the deadline to prefile -- the parties



         22   to prefile exhibits relating to land ownership.



         23                 JUDGE DAVIS:  Yes, that is correct.  And



         24   I'm -- that's what I'm pulling up and looking at.  And



         25   I'm not seeing -- there was the November deadline, and
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          1   then this was a new deadline that was set in January.



          2   And again, I'm not seeing -- I'm not changing my ruling



          3   because it was not timely prefiled.



          4                 MR. SELINGER:  Why would you not want to



          5   know the truth of who owns the land?



          6                 JUDGE DAVIS:  Mr. Selinger, there are rules



          7   of procedure for this type of thing.  There are deadlines



          8   to ensure fairness.  And so we are abiding by those



          9   rules, and so those exhibits are not going to be



         10   admitted.



         11                 All right.  Give me one minute now to



         12   just -- pulling up our procedural schedule.  And it looks



         13   like there's a short -- very short briefing window, and



         14   I'm just confirming that that's all right with the



         15   parties, February 2nd and February 9th.



         16                 MR. MARTINEZ:  Your Honor, can I -- can I



         17   briefly just state as -- as public interest counsel, I



         18   feel it's my duty to inform Mr. Selinger, you can make an



         19   offer of proof of that exhibit if you want to have any



         20   hope of preserving that for appeal.



         21                 MR. SELINGER:  I would like to make an



         22   offer of proof, then.  Do I do that now or in the --



         23                 JUDGE DAVIS:  We'll -- we'll do that at the



         24   end.  We'll take that up at the end.



         25                 All right.  So let's -- let me just finish
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          1   up the -- everyone's all on the same page for the



          2   briefing deadlines?



          3                 MS. ROGERS:  That is fine with us.



          4                 MR. SELINGER:  Yes, Your Honor.



          5                 JUDGE DAVIS:  That's fine?  Okay.



          6                 And is there any other matter that needs to



          7   be taken up before Mr. Selinger does an offer of proof?



          8                 No?  Okay.



          9                 All right, Ms. Cox, are you all right to



         10   do -- well, you're here for the whole day.  Excuse me.



         11   Do you need a break or anything or --



         12                 THE REPORTER:  No, I'm fine.



         13                 JUDGE DAVIS:  Okay.  All right,



         14   Mr. Selinger.  You can do your offer of proof for the



         15   exhibits that you would have liked to have had admitted.



         16                 MR. SELINGER:  My offer of proof on



         17   Exhibit 6 is -- and I must say I am not familiar with the



         18   intricacies of offer of proof.  But the proof is I own



         19   the land individually.  Part of the -- also is I



         20   thoroughly put forth my papers.  There is a -- when the



         21   TCEQ says "land ownership," they did not specify whether



         22   it's equitable land ownership or record land ownership.



         23                 As an offer of proof, I would like to put in



         24   something from Westlaw and another MLS that it's a common



         25   term, that equitable ownership coincides with the
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          1   purcha -- person who's in escrow to buy a piece of



          2   property, which I was.



          3                 So on top of the TCEQ application being



          4   ambiguous on whether they wanted record ownership or



          5   equitable ownership, my offer of proof is the recorded



          6   deed has been given to people on more than one occasion,



          7   everyone in this room.  Everyone knows it.  And that



          8   should be in evidence.



          9                 JUDGE DAVIS:  All right.  Thank you,



         10   Mr. Selinger, for your offer of proof.



         11                 I think we are ready to conclude the



         12   hearing.  And we can go off the record.



         13             (Proceeding concludes at 11:43 A.M.)
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